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PRELIMINARY STATEMENT 

Defendants are fiduciaries of a five billion-dollar pension plan. Plan 

participants poured their savings into one mutual fund, which purported to pursue a 

conservative investment strategy while it actually gambled on one highly speculative 

stock. Had Defendants been paying any attention, they would have known that 

participants were investing under false pretenses. They would have taken steps to 

protect them from the related risks. 

The Disney Savings and Investment Plan (“Plan”) and its fiduciaries failed 

spectacularly on all fronts. Participants allocated nearly 9 percent of Plan assets to 

the Sequoia Fund (“Fund”), which was renowned for investing in solid companies 

with strong fundamentals. Unbeknownst to participants, the Fund actually invested 

over a quarter of its assets in Valeant Pharmaceuticals (“Valeant”), an aggressively 

expanding drug company with low earnings. Any prudent fiduciary would have 

realized that the Sequoia Fund was no longer pursuing the cautious, fundamentals-

based investment approach it had followed for decades, and that participants had 

signed up for. And no prudent fiduciary would have maintained an investment menu 

that continued to steer participants’ retirement savings into the Fund under these 

circumstances.  

Defendants did not notify Plan participants about the Fund’s strategic about-

face. They did not add new funds to the Plan menu to allow participants to invest in 
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the conservative style the Sequoia Fund had previously pursued. And they did not 

remove the Sequoia Fund from the Plan menu. Instead, Defendants did nothing. 

The district court held that as a matter of law, Defendants met the highest 

standards “known to the law.” See Howard v. Shay, 100 F.3d 1484, 1488 (9th Cir. 

1996) (quoting Donovan v. Bierwirth, 680 F.2d 263, 272 n.8 (2d Cir. 1982)). It 

dismissed the second amended complaint (“SAC”) and denied leave to amend. That 

decision turned the Employee Retirement Income Security Act of 1974 (“ERISA”), 

29 U.S.C. § 1001 et seq., on its head. If affirmed, it would mean that ERISA entitles 

fiduciaries to ignore plan investments; participants are on their own. That is not the 

law. Tibble v. Edison Int’l, 135 S. Ct. 1823, 1828-29 (2015). 

This Court should reverse. 

JURISDICTIONAL STATEMENT 

Plaintiffs brought suit under 29 U.S.C. § 1132(a)(2). The district court had 

exclusive subject-matter jurisdiction pursuant to 29 U.S.C. § 1132(e)(1) and 28 

U.S.C. § 1331. 

On April 21, 2017, the district court entered a final judgment dismissing 

Plaintiffs’ claims with prejudice. Plaintiffs filed a timely notice of appeal on May 

19, 2017. This Court has jurisdiction over the appeal pursuant to 28 U.S.C. § 1291. 
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STATEMENT OF THE ISSUES 

ERISA imposes a duty of prudence on fiduciaries of employer-sponsored 

retirement plans. 29 U.S.C. § 1104(a)(1)(B) (requiring fiduciaries to act “with the 

care, skill, prudence, and diligence . . . that a prudent man acting in a like capacity 

and familiar with such matters would use”). That duty includes an obligation to 

select prudent investment options as well as “a continuing duty . . . to monitor 

investments and remove imprudent ones.” Tibble, 135 S. Ct. at 1828-29. 

This appeal presents two questions: 

1. Did the district court err in holding that fiduciaries acted prudently as a 

matter of law despite detailed allegations that they failed to monitor the Sequoia 

Fund as it abandoned its value investing strategy and concentrated Plan assets in 

Valeant? 

2. Did the district court abuse its discretion in denying leave to amend?  

STATEMENT OF THE CASE 

I. Factual Background  

This lawsuit involves the Plan, an employer-sponsored retirement plan that 

invests over five billion dollars on behalf of 50,000 Disney employees and their 

families. ER248, ER272. The Plan is a participant-directed individual account plan 
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governed by ERISA.1 ER184 ¶¶ 2-4, ER 189 ¶¶ 19-21, ER196-ER197 ¶¶ 49-52. 

Plan participants select investments from a menu of options provided by Plan 

fiduciaries, and their benefits fluctuate with the value of those investments. See 29 

U.S.C. §§ 1104(c), 1002(34). 

Plaintiffs are participants who bought and held shares of the Sequoia Fund 

through the Plan on or after January 1, 2015. ER186 ¶ 10. By that time, 8.8 percent 

of all Plan assets were invested in the Sequoia Fund. ER202 ¶¶ 65-66. Defendants 

are fiduciaries who were responsible for selecting investment options for the Plan, 

monitoring those options, and ensuring that participants had the information they 

needed to invest according to their preferences. ER187-ER188 ¶¶ 14-16, ER190-

ER191 ¶¶ 22-30. 

This appeal is about whether Defendants prudently performed these duties as 

a matter of law. 

                                           
1 The parties have not litigated whether the “safe harbor” provision limiting 

liability for certain participant-directed plans for certain fiduciary breaches applies. 
29 U.S.C. § 1104(c). It does not. See, e.g., 29 C.F.R. § 2550.404c-1(b)(2)(i)(B) (safe 
harbor applies only where participants have the “opportunity to obtain sufficient 
information to make informed investment decisions with regard to investment 
alternatives available under the plan”); id. § 2550.404c-1(d)(2)(iv) (safe harbor does 
not “relieve a fiduciary from its duty to prudently select and monitor any service 
provider or designated investment alternative offered under the plan”); see also 
DiFelice v. U.S. Airways, Inc., 497 F.3d 410, 418 n.3 (4th Cir. 2007) (“safe harbor 
provision does not apply to a fiduciary’s decisions to select and maintain certain 
investment options within a participant-driven 401(k) plan”). 
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A. Disney Plan Fiduciaries Select A Limited Investment Menu That 
Steers Over Eight Percent Of Plan Assets Into The Sequoia Fund  

Plan documents give the Plan Committee nearly unfettered discretion to set 

the Plan’s investment menu. See ER191 ¶ 29 (conferring discretion to determine the 

number and character of investment options available to participants, limit or 

eliminate an option, and adopt rules and procedures concerning the same). The Plan 

must offer Disney stock funds and “alternative investment vehicles,” but otherwise 

the Committee unilaterally decides what options to make available. ER190 ¶¶ 22-24.  

In 2011, the Plan Committee approved an Investment Policy Statement 

purporting to guide the exercise of this authority. ER192-ER193 ¶ 35. The Policy 

Statement instructed the Committee to offer “a diverse range of asset categories and 

investment funds designed to meet their retirement goals and investment objectives.” 

ER193 ¶ 36. Recognizing that participants span a broad range of ages and income 

brackets, the Investment Policy Statement directed the Committee to “offer a diverse 

number of investment funds to allow participants to select among funds that meet 

their individual risk tolerances and preferences.” ER193 ¶ 37. It also acknowledged 

the Committee’s obligation to monitor investment options. ER194 ¶ 42.  

Despite these directives and the size of the Plan, the Plan Committee offered 

limited choices. Of the 26 total investment funds available to participants in 2014, 

only five were traditional, actively managed stock funds. ER193 ¶ 38, ER194 ¶ 41, 

ER197 ¶ 52. Two of those five purported to follow a value strategy. SAC ¶¶ 52-53. 
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See infra at 6-8 (describing value investment). And of those two, only the Sequoia 

Fund focused on domestic stocks. ER197 ¶¶ 53-54.  

Not surprisingly under the circumstances,2 participants directed much of their 

retirement savings to the Sequoia Fund. ER202 ¶ 67. It was the second-most popular 

option behind Disney stock. ER208 ¶ 85. By the end of 2014, participants had 

invested over a half-billion dollars in the Fund. ER202 ¶¶ 65-66.  

B. The Sequoia Fund Purports To Be A Value Fund 

The two basic approaches to stock investing are “growth” and “value.” 

ER198-ER199 ¶ 56. Although there is ongoing debate about their usefulness as 

concepts, “growth” and “value” remain well-understood terms of art.3 As a result, 

actively managed stock funds are classified as “growth funds” or “value funds.” 

ER198-ER199 ¶ 56.4 

                                           
2 In 2012, 30.9 percent of all 401(k) assets were invested in domestic equity 

funds. BrightScope & ICI, BrightScope/ICI Defined Contribution Plan Profile: A 
Close Look at 401(k) Plans at 25 (Dec. 2014), https://tinyurl.com/y9kdjd7m. 

3 See, e.g., Merrill Edge, Growth vs. value: two approaches to stock investing 
(last visited Nov. 24, 2017), https://tinyurl.com/yagltm5x; Fidelity Investments, 2 
schools of investing: Growth vs. value (last visited Nov. 24, 2017), 
https://tinyurl.com/ycmsb8h5; Vanguard Group, Inc., Vanguard stock funds (last 
visited Nov. 24, 2017), https://tinyurl.com/y7zq3wzv. 

4 See also, e.g., Mutual Fund Rankings, U.S. News & World Report (2017), 
https://tinyurl.com/yd5hm7dq (ranking funds classified as growth, value, and 
blend); Fund Category Performance: Total Returns, Morningstar (Nov. 7, 2017), 
https://tinyurl.com/7pte4zp (showing fund returns for growth, value, and blended 
funds); Ben Baden, Value and Growth: Why Investors Need Both, U.S. News & 
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Growth funds invest in companies that fund managers believe will increase 

revenues, earnings, or cash flow quickly, often through acquisitions. ER198-ER199 

¶¶ 56-57. Such stocks generally trade at high price-to-earnings, price-to-book, and 

price-to-sale ratios. ER198-ER199 ¶ 56. That is, because investors have high 

expectations for strong future performance, stock prices are high relative to past 

sales or profits.5 Growth stocks are more volatile than other stocks, and their prices 

can drop rapidly if the expected growth does not materialize. ER199 ¶ 57. Classic 

growth-oriented industries include technology and healthcare. ER199 ¶ 57. 

Value funds look for bargains: companies that fund managers believe are 

undervalued by the market for reasons unrelated to their business fundamentals. 

ER198-ER199 ¶¶ 56-57 (value investors seek “diamonds in the rough”). For 

example, the market may temporarily misprice a stock after bad publicity or a poor 

short-term growth outlook. ER198-ER199 ¶ 56. Such stocks trade at a low price-to-

earnings ratio, meaning that prices are low compared to past profits or sales. ER198-

ER199 ¶ 56.6 They are less volatile than other stocks, but their price may not 

                                           
World Report (June 11, 2010), https://tinyurl.com/yday756t (recommending mix of 
growth and value funds). 

5 Fidelity Investments, supra note 3. 
6 Fidelity Investments, supra note 3; Ken Little, Understanding Value 

Investing, The Balance (Aug. 22, 2016), https://tinyurl.com/yd9tbmc7 (price-to-
earnings ratio should be in bottom ten percent of sector). One adviser suggests a 
price-to-earnings ratio of 9 or less. Roy Ward, Benjamin Graham’s Seven Criteria 
for Picking Value Stocks (Sept. 29, 2017), https://tinyurl.com/ycj6o5ne.  
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“recover” if the market never recognizes the intrinsic value of the company. See 

ER199 ¶ 57. Value-oriented industries include financial services, utilities, and 

consumer staples. ER199 ¶ 57. 

As long as mutual funds are not egregiously mislabeled, “growth” and “value” 

labels give investors some ability to control their level of risk without performing 

extensive research into the underlying holdings of specific funds.7 Mutual funds 

typically invest in hundreds of stocks. 8 

The Sequoia Fund is one of the most prominent value funds in history. ER201 

¶ 63.9 It followed a value strategy for decades. A few examples of its portrayal in 

financial media illustrate the point: 

• “Sequoia, run by advisor Ruane, Cunniff & Goldfarb, has a four-decade-
long record of success and remains a pillar of value investing.” Michael 
Breen, Rediscovered: How Sequoia Cranks Out Good Returns, 
Morningstar (Aug. 4, 2008). 

                                           
7 See generally J.P. Morgan Securities, Guide to mutual fund investing at 1 

(2016), https://tinyurl.com/y6wf8m4g; Cathy Pareto, Digging Deeper Into Mutual 
Fund Names, Investopedia (last visited Nov. 24, 2017), https://tinyurl.com/yc4dehcv 
(“Most mutual fund names are very simple and easy to understand. . . . For the most 
part, the standard names that describe an investment style, like small-cap value and 
large-cap growth, accurately describe a fund’s investment strategy.”). 

8 Fidelity Investments, What are domestic stock funds? (last visited Nov. 24, 
2017), https://tinyurl.com/yc8e28bg. 

9 The SAC cites, inter alia, Larry Swedroe, An In-Depth Look at the Sequoia 
Fund, Advisor Perspectives (Feb. 24, 2015) (“The fund maintains a reputation as a 
value-oriented investor forged in the mold established by Benjamin Graham and 
David Dodd.”). ER201 ¶ 63. 
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• “These are people like . . . David Poppe of the Sequoia fund—all dyed-in-
the-wool value investors who eschew fads and trends in favor of good, old-
fashioned research.” Scott Cendrowski, Picks from the best fund managers 
you’ve never heard of, Fortune (June 9, 2011). 

• “[Sequoia] is a classic value investor that, instead of shopping for cheap 
stocks, looks for well-run businesses with good competitive positions and 
waits for opportune moments to buy, says Kevin McDevitt, an analyst at 
Morningstar.” Michael Shari, Sequoia Grows to the Sky, Barron’s (Jan. 7, 
2012). 

See ER60. 

Aware of its reputation, the Sequoia Fund consistently marketed itself as a 

value fund. ER197 ¶ 52, ER197 ¶ 54, ER200-ER201 ¶¶ 58-63. Its 2015 prospectus 

described its principal investment strategies in accordance with traditional value 

investing principles. ER200 ¶ 58. It represented that the Fund extensively studies the 

“balance sheet and earnings history and prospects of each company . . . to appraise 

fundamental value,” and that it sells “when the company shows deteriorating 

fundamentals” or “its valuation appears excessive relative to its expected future 

earnings.” Id. And the prospectus disclosed that one of the Fund’s principal risks 

was “value investing risk,” or “the risk that [undervalued] securities may never reach 

their expected market value.” ER200 ¶ 59 (emphasis added). 

The Sequoia Fund and its managers echoed the crystal-clear prospectus in 

their public statements. ER201 ¶ 61. For example, Chairman Roger Lowenstein told 

investors on May 17, 2013, “We look at how Sequoia stacks up against other value 

funds that would be its natural competitors.” ER201 ¶ 61(b). Portfolio Manager 
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David Poppe similarly represented on May 16, 2014, “If you are a certain kind of 

investor and you want to be a value investor . . . this is a pretty good home.” ER201 

¶ 61(c). 

C. The Sequoia Fund Abandons Its Value Orientation To Gamble On 
Valeant 

Valeant Pharmaceuticals is a paradigmatic growth-strategy stock. Valeant is 

a Canadian healthcare company that sells drugs and other medical products. ER205 

¶ 73. Since at least 2008, it has pursued an extreme growth-by-acquisition strategy, 

buying other pharmaceutical companies at a breakneck pace. ER205 ¶¶ 74-75, 

ER206 ¶ 76 (Valeant bought at least nine companies for about $24 billion from 2008 

to 2015).  

Valeant’s business model was based on hiking the prices of existing drugs that 

it acquired through its purchases of other pharmaceutical companies. ER206 ¶ 78, 

ER208 ¶ 86. The company obscured the viability of this model with opaque 

accounting practices. ER208 ¶ 86. It departed from generally accepted accounting 

principles (“GAAP”) in favor of “cash earnings per share,” which showed far greater 

income. ER206 ¶ 79 (Valeant reported “profit” of $2.7 billion through third quarter 

of 2015 under cash earnings but only $70 million in net income under GAAP). 

Valeant stock traded at astronomical multiples of its earnings throughout this 

period. ER207 ¶¶ 80-81. At its peak stock price of $262, shares were trading at 98 
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times its 2014 GAAP earnings. ER207 ¶ 80. That is a far cry from the single-digit 

price-to-earnings ratios of typical value stocks. See supra note 6. 

At the same time, Valeant was the subject of intense industry scrutiny of its 

aggressive growth strategy and business model generally. ER208 ¶ 86. Observers 

compared Valeant to ITT Corporation, a company notorious for covering its losses 

from one acquisition with the “paper profits” from the next. ER209 ¶ 86(e). There 

was rampant speculation that Valeant was engaging in “accounting games,” ER208 

¶ 86(c), and might be a “house of cards” like Enron, ER108 ¶¶ 86(d), 86(h). 

Prominent elected officials also challenged the “massive price increases” at the heart 

of its business strategy. ER210 ¶ 87.  

The Sequoia Fund’s gamble on Valeant marked a sharp departure from its 

famed “dyed-in-the-wool” value investing strategy. Cendrowski, supra at 9. The 

Fund first bought Valeant stock in 2010. ER202 ¶ 69. At the time, Valeant 

represented less than eight percent of Fund assets. Id. Over the next five years, the 

Sequoia Fund became increasingly concentrated in Valeant. By June 30, 2015, 

Valeant accounted for 28.7 percent of the total assets of the Fund. Id.  

That level of concentration in one stock is extraordinary. To illustrate: The 

largest holdings in the ten most common large-cap domestic stock funds in 401(k) 

plans range from 2.6 percent to 7.6 percent of plan assets. ER203 ¶ 70. It is also 

risky. See ER369 ¶ 58 (citing R. Kimmel, Understanding Mutual Fund Strategies 
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and Fundamental Risk at 46, Morningstar Fund Spy (2009) (“[I]f a fund has a stock 

position over 10 percent or a few over 5 percent, it’s more vulnerable to problems at 

an individual company.”)). Indeed, the Securities and Exchange Commission 

requires specific disclosures to investors when a mutual fund invests more than 25 

percent of its assets in one industry. ER204 ¶ 71. The Sequoia Fund invested more 

than 25 percent of its assets in one stock. Id.  

This enormous bet on Valeant quickly and fundamentally transformed the 

Sequoia Fund. ER202 ¶ 69, ER203-ER204 ¶ 72, ER207 ¶¶ 81-83. As one prominent 

commentator explained: 

There’s no way Valeant could be considered a value stock. 
. . . . Not at 100 times forward earnings. If they [Sequoia] 
were a systematic value manager that valued certain 
statistical criteria, they would never have owned Valeant 
at that multiple, let alone let it get to nearly one-third of 
the portfolio. 

ER207 ¶ 81.  

The Sequoia Fund became the single largest shareholder in Valeant in June 

2015.10 Despite its already extreme concentration in Valeant, the Fund doubled 

down and bought more Valeant stock in October. ER204 ¶ 72 (purchase of 1.5 

million additional shares in October 2015). Two of the Sequoia Fund’s independent 

directors resigned in protest. See SAC ¶ 88. 

                                           
10 Rob Copeland & Daisy Maxey, Two Sequoia Board Directors Quit; Fund is 

Largest Valeant Shareholder, Wall Street Journal (Oct. 29, 2015). 

  Case: 17-55726, 11/24/2017, ID: 10666558, DktEntry: 8, Page 21 of 60



13 
175603.9 

D. Fiduciaries Do Nothing To Protect Participants As The Sequoia 
Fund Abandons Its Purported Strategy 

Plan fiduciaries did nothing to protect participants as the Sequoia Fund grew 

increasingly concentrated in Valeant and as participant accounts grew increasingly 

concentrated in the Sequoia Fund. ER185 ¶¶ 5(d)-(e), ER214 105. In fact, Plan 

documents continued to assure participants that the Sequoia Fund remained a value 

fund. For example, the summary plan description (“SPD”) parroted the classic value 

language of the Fund’s 2015 prospectus.11 ER169. It also urged participants to 

consult that prospectus. ER169. (“This description is only intended to provide a brief 

overview of the fund. Read the fund’s prospectus for more detailed information 

about the fund.”). 

E. Valeant Collapses, Taking The Sequoia Fund Down With It 

Between late August and November 15, 2015, the price of Valeant stock 

plummeted from $263 per share to less than $70 per share. ER211 ¶ 90. The Sequoia 

Fund lost about a quarter of its value over that period.12 Id. It finally divested from 

                                           
11 The district court took judicial notice of the SPD, which Defendants attached 

as an exhibit to their motion to dismiss. ER10, ER101-ER179. Plaintiffs do not 
challenge that determination here.  

12 The Sequoia Fund cratered even as the broader market enjoyed steady gains. 
Between October and December 2015, the S&P 500 climbed 7.04 percent, while the 
Fund fell 9.1 percent. ER212 ¶ 91. The Sequoia Fund ranked nearly at the bottom 
among large-cap mutual funds in 2015. ER212 ¶ 92. Its losses were especially 
notable because it charges much higher fees than other mutual funds. ER198 ¶ 55 
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Valeant in mid-2016. ER201 ¶ 63 n.28. Plaintiffs lost tens of millions of dollars in 

retirement savings. ER185 ¶ 5(e), ER216 ¶ 114. 

II. Procedural History 

Plan participants filed a class action complaint against Defendants on April 1, 

2016. ER394-ER429. Following consolidation with another action, they filed a 

consolidated amended complaint (“CAC”) in August, alleging that fiduciaries 

monitoring the Sequoia Fund would have realized that it had become imprudent. 

ER357-ER393.  

The district court dismissed the CAC without prejudice. ER13-ER18. 

According to the court, Plaintiffs were really arguing that fiduciaries should have 

known that Valeant stock was overpriced and removed the Sequoia Fund on that 

basis. ER16. It reasoned that absent “special circumstances,” the Plan Committee 

was entitled to rely on the market’s valuation of Valeant in offering the Sequoia 

Fund. ER10, ER17. 

On December 5, 2016, Plaintiffs filed the substantially revised SAC. ER183-

ER219. They alleged extensive additional facts showing that the Sequoia Fund 

abandoned its renowned value strategy to gamble on Valeant. ER202 ¶¶ 64-67, 

ER208-ER211 ¶¶ 84-89. They also alleged facts showing that participants did not 

                                           
(charging 100 basis points compared to 4 bps to 88 bps for ten most common large-
cap domestic equity funds included in 401(k) plans). 
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know that the Sequoia Fund had become a single-stock growth fund appropriate only 

for investors with a particularly high risk tolerance. ER185 ¶ 5(d), ER193 ¶¶ 36-37. 

And they alleged that despite these events, Plan fiduciaries did nothing to protect 

participants invested in the Sequoia Fund and even encouraged additional allocations 

to the Fund by maintaining a Plan menu that offered few alternatives. ER194-ER198 

¶¶ 44-55, ER 200-ER201 ¶¶ 58-63, ER202-ER207 ¶¶ 68-83.  

When Defendants moved to dismiss again, their dismissal papers were over 

600 pages long. ER77; Defs.’ Mot. to Dismiss, D. Ct. ECF No. 56-56-18. Defendants 

asked the court to take judicial notice of hundreds of pages of exhibits that they 

claimed established that the Sequoia Fund was not a value fund at all, including a 

March 1, 1993 letter from Warren Buffet to Berkshire Hathaway shareholders. ER55, 

ER71.13 They argued that ERISA does not forbid fiduciaries to offer growth funds, 

and so “it does not matter whether the Sequoia Fund managers’ communications 

were less than crystal-clear about their affinity for growth securities.” ER95. 

Defendants also denied any obligation to look beyond the Fund’s “history of strong 

performance.” ER96.  

                                           
13 Defendants claimed that these extra-record materials established that the 

Sequoia Fund was not a value fund. ER180-ER182. Their strategy worked: Although 
the district court took formal notice of the SPD only, it accepted Defendants’ 
invitation to litigate the nature of the Sequoia Fund and how it was presented at the 
pleading stage. See infra at 41-44. 
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The district court dismissed the SAC and denied leave to amend. ER3-ER12. 

It characterized the entire pleading as another veiled challenge to Defendants’ failure 

“to divine that the market had mis-valued Valeant.” ER10. Based on that premise, 

the court held that Plaintiffs did not state a stock-drop claim because they had not 

added “any allegations of ‘special circumstances’ that could support even an 

inference that the Plan had any reason not to rely on the market’s valuation of Valeant 

up until the collapse in its price.” ER10. 

With respect to Plaintiffs’ allegations that the Sequoia Fund had abandoned its 

purported strategy, the district court opined that the terms “growth” and “value” are 

meaningless for mutual funds. ER8-ER9. It then accepted Defendants’ theory that 

whether the Sequoia Fund held itself out as a value fund was immaterial. ER9 

(relevant inquiry is representations made by Plan). It found dispositive that the SPD 

did not describe the Sequoia Fund using the term “value “investor. ER9. In so 

holding, the court ignored the prospectus that the SPD told participants to rely on. 

ER9-ER10. And the court concluded from selected excerpts of the SPD that 

participants were “told, and the Plan itself believed, that the Sequoia Fund would 

invest in securities of any market capitalization.” ER10.  

The court also reached out to address an issue not raised by either party: the 

statute of limitations. Although Defendants had not asserted this defense, the court 

suggested that any breach of duty by the Plan dated to 2010; that Plaintiffs had 
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“actual knowledge” sufficient to trigger the three-year statute of limitations; and that 

their claims “appear[ed]” to be untimely. ER11. 

This appeal followed. ER21-ER24. 

SUMMARY OF ARGUMENT 

ERISA imposes stringent duties on fiduciaries of participant-directed plans. 

The duty of prudence requires them to monitor plan investments as appropriate to 

the circumstances. In this case, Disney Plan fiduciaries failed to monitor the Plan’s 

half-billion-dollar investment in the Sequoia Fund as the Fund concentrated over a 

quarter of its assets in a single speculative stock. While Defendants slept, the Sequoia 

Fund dramatically departed from its advertised philosophy to make that bet. 

Defendants’ inattention prevented them from protecting Plan participants. 

Because they did not know that the Sequoia Fund had reversed course, Defendants 

allowed participants to invest their retirement savings under false pretenses. They 

also maintained an investment menu that concentrated Plan assets in Valeant. (The 

alternative, that fiduciaries knowingly misled participants and tied the fortunes of the 

Plan to Valeant, would constitute an even grosser breach of duty.) Plaintiffs’ claim 

is straightforward: when action was called for, Defendants did nothing. 

Plaintiffs have alleged detailed facts to support their theory. The well-pleaded 

allegations in the SAC make clear that Defendants had reason to pay attention to the 
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Fund; that cursory monitoring would have revealed that the Fund was endangering 

participants; and that Defendants could have remedied these dangers but did not. 

The district court did not adjudicate this motion to dismiss clear-sightedly 

because it fundamentally misunderstood Plaintiffs’ theory of fiduciary liability. The 

court also immunized Defendants based on findings that they had not defrauded 

participants, and that a prudent fiduciary might not have divested from the Sequoia 

Fund. ERISA holds fiduciaries to a higher standard. And the court departed from the 

focused inquiry appropriate at the pleading stage to make incorrect findings of fact. 

Seeing no evidence of outright wrongdoing, the district court assumed that 

this case was futile and dismissed without leave to amend. The Court should reverse. 

STANDARD OF REVIEW 

This Court reviews de novo the order dismissing Plaintiffs’ complaint. See, 

e.g., Dowers v. Nationstar Mortg., LLC, 852 F.3d 964, 969 (9th Cir. 2017). At the 

pleading stage, the court accepts the well-pleaded allegations of the complaint as 

true and construes them in the light most favorable to plaintiffs. Ashcroft v. Iqbal, 

556 U.S. 662, 678 (2009); OSU Student All. v. Ray, 699 F.3d 1053, 1061 (9th Cir. 

2012). Dismissal is proper only absent a cognizable legal theory or adequate facts. 

See Shroyer v. New Cingular Wireless Servs., Inc., 622 F.3d 1035, 1041 (9th Cir. 

2010). 
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The Court reviews the district court’s denial of leave to amend for abuse of 

discretion. See, e.g., Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 

(9th Cir. 2003). In this Circuit, courts grant leave to amend with “extreme liberality,” 

and this Court has not hesitated to reverse where a district court refuses leave to 

amend without adequate justification. See id.  

ARGUMENT 

The district court fundamentally misconstrued Plaintiffs’ theory of fiduciary 

liability. As it repeatedly acknowledged, the court viewed this as a stock-drop case 

challenging Defendants’ failure to “divine” that Valeant was overpriced. ER6-ER10. 

Its perception that this lawsuit is just Monday-morning quarterbacking colors its 

entire opinion. See, e.g., ER10 (Valeant “performed very well right up until the point 

that it did not”); ER10 (Valeant “had performed extremely well for the Fund, and by 

extension Plan participants, in the past”).  

But this is not a stock-drop case. Plaintiffs’ theory does not turn on whether 

the market had mispriced Valeant at all, much less whether Defendants should have 

known that Valeant was overpriced. Cf. ER6-ER8 (relying on Fifth Third Bancorp 

v. Dudenhoeffer, 134 S. Ct. 2459 (2014), in holding that Plaintiffs had failed to allege 

“special circumstances” to support such allegations). Instead, Plaintiffs have alleged 

that prudent fiduciaries would have considered factors not reflected in the price of 

Valeant stock. See Tatum v. RJR Pension Inv. Comm., 855 F.3d 553, 566 (4th Cir. 
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2017) (“Neither the evidence at trial nor any case supports the view that the way an 

efficient market processes information in setting the stock’s price captures fully and 

accurately the goals of an ERISA plan or a fiduciary’s duty.” (citing 29 U.S.C. 

§ 1104(a)(1)(C); Restatement (Third) of Trusts § 90 cmt. f(1))). 

It is true that Plaintiffs filed this lawsuit after Valeant plummeted, taking the 

Sequoia Fund down with it and causing millions of dollars of losses. ER211-ER212 

¶¶ 90-93, ER216 ¶¶ 114-115. But losses to the Plan are an element of any claim for 

breach of fiduciary duty under ERISA. Pegram v. Herdrich, 530 U.S. 211, 217 

(2000). They do not transform a failure to monitor claim into a stock-drop case.  

Plaintiffs have stated a claim for relief under ERISA, and the district court 

erred in holding otherwise. 

I. Plaintiffs Have Stated A Claim That Defendants Failed To Monitor The 
Sequoia Fund  

Plaintiffs have alleged that fiduciaries who were prudently monitoring the 

Sequoia Fund would have acted to protect participants when the Fund, with over a 

half-billion dollars of Plan assets under management, abandoned its purported 

strategy to gamble on one, highly volatile stock. ER202 ¶ 65, ER 211 ¶ 89, ER215 

¶ 105(e).  
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A. Plaintiffs Have Pled An Established Theory Of Fiduciary Liability  

1. ERISA imposes stringent duties on fiduciaries of participant-
directed plans 

ERISA holds fiduciaries of employer-sponsored retirement plans to the 

highest standards “known to the law.” Howard, 100 F.3d at 1488; see also Tibble v. 

Edison Int’l, 843 F.3d 1187, 1197 (9th Cir. 2016). Among other duties, “[a]n ERISA 

fiduciary must discharge his responsibility ‘with the care, skill, prudence, and 

diligence’ that a prudent person ‘acting in a like capacity and familiar with such 

matters’ would use.” Tibble v. Edison Int’l, 135 S. Ct. at 1828 (quoting 29 U.S.C. 

§ 1104(a)(1)). He must act as a prudent investor would in managing his own money. 

See Mass. Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 143 n.10 (1985). 

For fiduciaries of participant-directed plans, prudence entails the following 

basic responsibilities, among others: 

• Select and maintain prudent investment options, DiFelice v. U.S. Airways, 
Inc., 497 F.3d 410, 418 (4th Cir. 2007); Tibble, 135 S. Ct. at 1828; 

• Offer a reasonable mix and range of investment options.14 Braden v. Wal-
Mart Stores, Inc., 588 F.3d 585, 596 n.6 (8th Cir. 2009). Cf. Renfro v. 

                                           
14 This duty is distinct from the duty to diversify under ERISA § 404(a)(1)(C), 

29 U.S.C. § 1104(a)(1)(C). See In re Unisys Sav. Plan Litig., 74 F.3d 420, 438-40 
(3d Cir. 1996) (“ERISA’s duty to diversify prohibits a fiduciary from investing 
disproportionately in a particular investment or enterprise.”). A lack of 
diversification, however, may inform whether a given option is prudent in the 
context of the mix and range of investment options in the plan. See Tatum, 855 F.3d 
at 566-67 (“[A] prudent fiduciary would have concluded the Nabisco Funds’ 
expected returns did not justify the increased risk of loss to the Plan, especially 
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Unisys Corp., 671 F.3d 314, 326-28 (3d Cir. 2011); Hecker v. Deere & 
Co., 556 F.3d 575, 586 (7th Cir. 2009); 

• Ensure that participants have adequate information to invest according to 
their preferences. 29 C.F.R. § 2550.404a-5. See also Jenkins v. Yager, 444 
F.3d 916, 926 (3d Cir. 2006); Final Regulation Regarding Participant 
Directed Individual Account Plans (ERISA Section 404(c) Plans), 57 Fed. 
Reg. 46906-01, 46909-10; 

• Continually monitor investments. Tibble, 135 S. Ct. at 1828-29; and 

• Protect participants from imprudent investment decisions. Tibble, 135 S. 
Ct. at 1828-29 (citations omitted). 

There is no checklist for prudence. “The prudence requirement is flexible,” In 

re Unisys Sav. Plan Litig., 74 F.3d 420, 434 (3d Cir. 1996), and turns on “the 

circumstances then prevailing.” 29 U.S.C. § 1104(a)(1)(B). See Dudenhoeffer, 134 

S. Ct. at 2471 (“Because the content of the duty of prudence turns on ‘the 

circumstances . . . prevailing” at the time the fiduciary acts . . . the appropriate 

inquiry will necessarily be context specific.”). In evaluating prudence, courts 

“examine the totality of the circumstances,” including the structure and aims of the 

plan and the disclosures made to participants about the relevant risks. DiFelice, 497 

F.3d at 418. See also Unisys, 74 F.3d at 434. 

ERISA also requires plans to engage in a reasonable decision-making process. 

In addition to whether they made prudent choices, courts ask whether “at the time 

                                           
because ERISA requires that a fiduciary diversify plan assets to minimize risk of 
loss.”). 
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they engaged in the challenged transactions, [fiduciaries] employed the appropriate 

methods to investigate the merits of the investment and to structure the investment.” 

Donovan v. Mazzola, 716 F.2d 1226, 1232 (9th Cir. 1983).  

Participants generally lack inside information about a plan’s decision-making 

process. Braden, 588 F.3d at 595; see also Pension Benefit Guar. Corp. ex rel. St. 

Vincent Catholic Med. Ctrs. Ret. Plan v. Morgan Stanley Inv. Mgmt. Inc., 712 F.3d 

705, 718 (2d Cir. 2013). Accordingly, courts do not require them “to describe directly 

the ways in which [plan fiduciaries] breached their fiduciary duties” to survive 

dismissal. Braden, 588 F.3d at 595; see also Erickson v. Pardus, 551 U.S. 89, 93 

(2007) (plaintiff need not plead “specific facts” explaining how conduct was 

unlawful). Instead, courts ask whether it is reasonable to infer from the allegations 

in the complaint that plan processes were flawed. See Braden, 588 F.3d at 595; 

United Food & Commercial Workers Int’l Union-Indus. Pension Fund v. Bank of 

New York Mellon, No. 13-4484, 2014 WL 4627904, at *4 (N.D. Ill. Sept. 16, 2014) 

(finding adequate factual support despite lack of direct allegations where complaint 

alleged that bank did not monitor Lehman Note pursuant to purported “hold” 

strategy); Allen v. GreatBanc Trust Co., 835 F.3d 670, 679-80 (7th Cir. 2016) 

(rejecting requirement to allege “special circumstances regarding, for example, a 

specific risk a fiduciary failed to assess”). 
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As the Eighth Circuit has observed: 

No matter how clever or diligent, ERISA plaintiffs 
generally lack the inside information necessary to make 
out their claims in detail unless and until discovery 
commences. . . . If plaintiffs cannot state a claim without 
pleading facts which tend systemically to be in the sole 
possession of defendants, the remedial scheme of the 
statute will fail, and the crucial rights secured by ERISA 
will suffer.  

Braden, 588 F.3d at 598. See also Allen, 835 F.3d at 678 (expressly agreeing with 

Braden in holding that “an ERISA plaintiff alleging breach of fiduciary duty does 

not need to plead details to which she has no access, as long as the facts alleged tell 

a plausible story”). 

2. Defendants breached these fiduciary duties 

In this case, Plaintiffs have alleged that fiduciaries failed to monitor the 

Sequoia Fund at all, which was unreasonable under the circumstances. See ER185 

¶ 5(c), ER208 ¶ 84; see also Tibble, 135 S. Ct. at 1828-29. Because investments in 

the Fund represented 8.8 percent of Plan assets, prudent fiduciaries would have 

vigilantly monitored the Fund. ER202 ¶¶ 65-66, ER208 ¶ 84-85; see 29 U.S.C. 

§ 1104. They would have discovered the Fund’s outsized bet on Valeant and that 

Valeant was an ultra-aggressive growth stock. ER185 ¶ 5(c), ER208 ¶ 84, ER211 

¶ 89, ER214 ¶ 105. Defendants’ ignorance led them to fail participants in two ways: 

First, Defendants failed to inform Plan participants of the Fund’s wholesale 

shift in strategy. ER215 ¶ 105(f). Participants did not learn that the Sequoia Fund 
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had become a high-risk, high-reward fund appropriate only for those with 

particularly high risk tolerances. ER185 ¶ 5(d), ER215 ¶ 105(f). As a result, 

participants were unable to invest according to their individual risk preferences, 

defeating the purpose of a participant-directed plan. See 29 C.F.R. § 2550.404a-5 

(fiduciaries must ensure that participants have adequate information to make 

informed investment decisions). 

Second, Defendants failed to maintain a prudent menu of investment options. 

ER214 ¶ 105. See Tibble, 135 S. Ct. at 1828-29; Braden, 588 F.3d at 596. The 

Sequoia Fund remained the only ostensible domestic value option for participants 

interested in active management throughout the relevant period. ER194-ER198 

¶¶ 44-55, ER202 67. As a result, participants continued to pour their savings into the 

Sequoia Fund, exposing the Plan and its participants to an inordinate risk of loss. 

ER202 ¶¶ 64-67, ER214 ¶ 105. 

The alternative explanation—that Defendants knowingly allowed participants 

to misallocate their retirement savings and to expose themselves and the Plan to a 

single speculative stock—is worse. It would mean that Defendants did not simply 

fall short of ERISA’s exacting standards, but acted recklessly or even intentionally. 

Because oversight is more likely than outright malfeasance, Plaintiffs have presented 

their claim under the rubric of a failure to monitor. ER185 ¶ 5, ER215 ¶ 105. But 
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their factual allegations also state independent disclosure and imprudent menu 

claims. 

B. Plaintiffs Have Alleged Adequate Facts To Support Their Claim 

Plaintiffs have alleged detailed facts that support the following conclusions: 

(1) the Sequoia Fund abandoned its renowned value investment strategy while 

continuing to represent itself as a value fund; (2) Defendants had reasons to pay 

careful attention to the Sequoia Fund and its investments; (3) had Defendants 

monitored the Sequoia Fund, they would have discovered that its actions endangered 

Plan participants; and (4) Defendants could have remedied these dangers in various 

ways, but instead did nothing. 

1. The Sequoia Fund abandoned its renowned strategy while 
continuing to represent itself as a value fund 

Plaintiffs have alleged the following facts showing that the Sequoia Fund’s 

bet on Valeant was inconsistent with its self-described value investment strategy: 

• The Fund was famous for its value orientation. ER201 ¶¶ 63. It 
consistently represented itself as a value fund, including in its prospectus. 
ER200-ER201 ¶¶ 58-62, ER202 ¶ 68.  

• Valeant was a paradigmatic growth stock. ER205-ER206 ¶¶ 74-78. It 
pursued growth-by-acquisition, and shares traded at 98 times earnings. 
ER207 ¶ 80.  

• The Sequoia Fund bet heavily on Valeant. ER203-ER204 ¶¶ 70-71. By 
mid-2015, nearly a third of its assets were in Valeant stock. ER202 ¶ 69, 
ER207 ¶ 80. That investment transformed the Sequoia Fund. ER211 
¶¶ 88-89. 
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One analyst put it bluntly: If the Sequoia Fund were truly a value fund, it 

“would never have owned Valeant . . . let alone let it get to nearly one-third of the 

portfolio.” ER207 ¶ 81. Yet in October 2015, the Fund doubled down and bought 

more Valeant stock. ER207 ¶ 83. 

2. Defendants had reason to pay careful attention to the Fund and 
its investments  

Plaintiffs have alleged the following facts warranting careful attention to the 

Sequoia Fund: 

• Participants looking for actively managed funds had only one ostensible 
domestic value option: the Fund. ER194-ER198 ¶¶ 44-55, ER202 ¶ 67.  

• With limited alternatives, Plaintiffs funneled over a half-billion dollars into 
this single fund, or 8.8 percent of all Plan assets as of December 31, 2014. 
ER202 ¶ 65. The Sequoia Fund was the most popular mutual fund option, 
with more assets invested than even the Vanguard market index fund, the 
Plan’s classic, “conservative” equity option. ER184 ¶ 5(b); ER269. 

• The Plan’s concentration in the Fund increased in 2015. ER202 ¶ 69, 
ER204 ¶ 72. 

Defendants thus knew or should have known that the Sequoia Fund and 

Valeant had a disproportionate impact on the interests that they were supposed to 

protect: the “financial benefits,” including future “retirement income,” of Plan 

participants. Dudenhoeffer, 134 S. Ct. at 2468; see also 29 U.S.C. § 1104 (duty to 

act for the “exclusive purpose” of “providing benefits to participants and their 

beneficiaries”).  
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3. Had Defendants monitored the Fund, they would have 
discovered that its actions endangered participants  

Plaintiffs have alleged facts showing that had Defendants monitored the Fund 

even casually, they would have learned: 

• The Sequoia Fund had abandoned its value investing strategy to place a 
huge bet on Valeant. ER185 ¶ 5(c). Valeant was a conspicuous high-risk 
stock. It was the subject of intense public scrutiny of its aggressive growth 
strategy and business model generally. ER 208-ER209 ¶¶ 86-87. 

• Participants lacked material information about the Fund’s new strategy. 
ER185 ¶¶ 5(d). The concentration of Plan assets in the Fund was a red flag 
that participants were not viewing it as a high-risk option appropriate only 
for those with particularly high risk tolerances. Instead, they viewed the 
Sequoia Fund as a backbone investment option consistent with a value 
approach. See ER202 ¶¶ 65-68. 

• The Plan and its participants were thus exposed to a large risk of loss. 
ER202 ¶¶ 65-66, ER202-ER204 ¶¶ 69-72, ER214 ¶ 105.  

Even setting aside the risk of loss to the Plan, participants’ false impression 

of the risks associated with the Sequoia Fund was particularly dangerous here. As 

Plan documents acknowledge, Plan participants varied widely in age and income, 

making different risk profiles suitable for their retirement investments. See ER193 

¶¶ 36-37.15 Defendants therefore knew or should have known that participants were 

allocating their retirement savings in ways that were imprudent for them.  

                                           
15 This proposition is not controversial. See, e.g., Jeff Stimpson, How to Balance 

Investment Risk and Reward In Retirement, Forbes (Sept. 5, 2017), 
https://tinyurl.com/yc77p6b3 (“[Y]ou should reduce riskier assets, like stocks, in 
your portfolio as you near retirement.”). 
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4. Defendants could have remedied these dangers, but did nothing 

Plaintiffs have identified various low-cost ways that Defendants could have 

mitigated the risks to the Plan and its participants: 

• At a minimum, Defendants could have warned participants that the 
Sequoia Fund was no longer operating as advertised. ER215 ¶ 105(f).  

• Defendants could have diversified the Plan menu to include the actual, 
actively-managed domestic value funds that participants wanted, and 
which Plan documents contemplated. ER193 ¶¶ 36-37, ER215 ¶ 105(d). 
Similarly situated retirement plan fiduciaries offered their participants a 
wide range of mutual funds consistent with common investor preferences. 
See BrightScope & ICI, supra note 2. 

• Other possible remedies included restricting new allocations to the Sequoia 
Fund or removing it from the Plan menu. ER185 ¶ 5(e), ER215 ¶ 105(e). 
Similarly situated retirement plan fiduciaries did not allow participants to 
invest in the Sequoia Fund or Valeant. ER371-ER372 ¶ 70.16 

Defendants took none of these steps to protect Plan participants. ER184 ¶ 5. 

To the contrary, the Plan SPD continued to parrot the language of the Fund’s 

prospectus describing the Fund in unequivocal value terms. ER-0319. It also directed 

participants to that prospectus for additional information. ER-0319. 

                                           
16 Of the ten most common large-cap domestic equity funds included in 401(k) 

plans, only one fund had any stake in Valeant in 2014 or 2015, and its holding 
represented a mere 0.1 percent of total assets. ER371-ER372 ¶ 70. 
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C. The District Court Made Multiple Errors In Dismissing Plaintiffs’ 
Claim  

1. The district court misconstrued Plaintiffs’ theory of fiduciary 
liability 

As explained above, the district court fundamentally misconstrued Plaintiffs’ 

theory of liability as a stock-drop claim. See supra at 19-20. Its perception prevented 

the court from engaging with Plaintiffs’ allegations on their own terms. That error 

manifested in two ways: 

First, the district court opined that Plaintiffs’ theory would require fiduciaries 

to engage in minute monitoring of every stock in every mutual fund in every plan: 

Plaintiffs’ theory of liability, if accepted, would require 
Plan fiduciaries to monitor the market and publicly 
available information about every holding maintained by 
every mutual fund included within the Plan, the 
concentration of all stocks held by each mutual fund 
within the Plan, and whether that concentration was the 
result of an imprudent acquisition of additional shares or 
the dramatic appreciation in value of any particular mutual 
fund’s original investment. 

ER8. Plaintiffs espouse no such theory. Instead, the SAC alleges specific and 

detailed reasons that should have caused Defendants to pay particular attention to 

the Sequoia Fund. See supra at 27.  

What prudent monitoring entails depends on the circumstances. As the 

Supreme Court recently made clear, ERISA requires fiduciaries to monitor 

investments “‘in a manner that is reasonable and appropriate to the particular 
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investments, courses of action, and strategies involved.’” Tibble, 135 S. Ct. at 1828 

(quoting Restatement (Third) of Trusts § 90 cmt. b). Appropriate monitoring entails 

“a regular review of [plan] investments with the nature and timing of the review 

contingent on the circumstances.” Tibble, 135 S. Ct. at 1827-28. 

Courts routinely hold fiduciaries responsible for failing to monitor 

investments as appropriate to the circumstances. For example, one court denied 

summary judgment where fiduciaries allegedly failed to monitor “investments 

concentrated in the technology sector” by two plan options. Spano v. Boeing Co., 

125 F. Supp. 3d 848, 869 (S.D. Ill. 2014).17 Another court recently denied summary 

judgment to fiduciaries who had monitored the contents of mutual fund offerings, 

but not “independently” from fund managers. Brotherstone v. Putnam Investments, 

LLC, No. 15-13825, 2017 WL 2634361, at *9 (D. Mass. June 19, 2017), appeal filed, 

No. 17-1711 (1st Cir. July 20, 2017).18  

                                           
17 The court cited expert testimony establishing that “[t]he minutes from the 

meetings of Boeing’s Employee Benefit Investment Committee fail to mention either 
Invesco or its science and technology fund until the twenty-third meeting.” Spano, 
125 F. Supp. 3d at 869-70. 

18 The court explained that delegating the duty to monitor did not “discharge 
PBIC of its demanding fiduciary duty” because: 

A direct contribution 401(k) retirement plan could well 
have specific interests and goals different from a given 
mutual fund (e.g., different levels of exposures to different 
types of risk, short versus long term strategy). ERISA 
fiduciaries ought take into consideration those differences 
in managing and monitoring Plan assets. 
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Second, the district court rejected what it saw as a frontal challenge to growth 

offerings, holding that fiduciaries were entitled to offer “high-risk, high-reward” 

growth investments like the Sequoia Fund as a matter of law. ER8. It is true that as 

a rule, “there is no ERISA fiduciary duty to preclude participants from taking (or 

foregoing) increased risk in exchange for increased returns.” Spano, 125 F. Supp. 3d 

at 869 (citing Loomis v. Exelon Corp., 658 F.3d 667, 674-75 (7th Cir. 2011)). 

But Plaintiffs have not claimed that risky strategies are inherently imprudent. 

They have instead alleged that fiduciaries paying appropriate attention to the 

Sequoia Fund would have recognized that participants did not know that they were 

“taking . . . increased risk in exchange for increasing returns.” See supra at 27-28. 

No case supports the extraordinary proposition that a Plan option that differs 

materially from what it purports to be is prudent for participants. Even apart from 

the bait-and-switch, when a mutual fund abandons its stated investment strategy, 

there is good reason to suspect that something is amiss. Fund managers who 

disregard their mandate are unlikely to be exercising due care and diligence. 

Plaintiffs have also claimed that this fiduciaries paying appropriate attention 

would have recognized that this particular fund was too risky for these participants 

for a variety of reasons. See supra at 27-29. Among other factors, the Sequoia Fund’s 

                                           
Brotherstone, 2017 WL 2634361, at *9. 
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concentration in Valeant exceeded the high end for the largest holdings in large-cap 

domestic stock funds by over four times. ER203 ¶ 70. 

Settled law requires courts to assess the prudence of ERISA plan offerings 

individually and in the context of all relevant circumstances. Langbecker v. Elec. 

Data Sys. Corp., 476 F.3d 299, 325 (5th Cir. 2007) (“Under ERISA, the prudence of 

investments or classes of investments offered by a plan must be judged 

individually.”). They cannot evaluate the prudence of any given investment in the 

abstract, or in isolation. DiFelice, 497 F.3d at 420 (“The evaluation is not a general 

one, but rather must ‘depend[] on the character and aim of the particular plan and 

decision at issue and the circumstances prevailing at the time.’” (quoting Bussian v. 

RJR Nabisco, Inc., 223 F.3d 286, 299 (5th Cir. 2000))). 

The district court therefore could not properly decide that the risk profile of 

the Sequoia Fund was prudent for the Plan and its participants as a matter of law. 

Indeed, contrary to the holding below, there is authority that fiduciaries may violate 

the duty of prudence by offering participants options that are too risky for them. See, 

e.g., Spano, 125 F. Supp. 3d at 869; In re Ford Motor Co. ERISA Litig., 590 F. Supp. 

2d 883, 892 (E.D. Mich. 2008) (stock in “company built on high speculation” may 

be “imprudently risky for an employee savings plan”); cf. Tatum, 855 F.3d at 566-

67 (prudent fiduciaries would have concluded that risks outweighed benefits of 

publicly traded Nabisco stock). 
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In Spano, the court denied summary judgment to fiduciaries who allegedly 

retained an option “that they knew to be excessively risky, undiversified, and 

imprudent for a retirement plan.” 125 F. Supp. at 869. The court acknowledged that 

there is no general fiduciary duty to preclude participants from choosing high-risk 

options. Id. (citing Loomis, 658 F.3d at 674-75). But it went on to explain: 

Nothing in Loomis diminishes a plan sponsor’s general 
fiduciary duty to prudently select and retain (or terminate) 
funds from the plan menu.  

Here, Plaintiffs are not merely challenging the offering 
and retention of a high risk—high reward investment. 
They challenge the offering and retention of these 
particular concentrated funds, in this particular sector, 
given that particular investment atmosphere. The question 
goes to the prudence of the continued offering and 
retention of these particular funds, not simply high risk—
high reward funds in general. 

Spano, 125 F. Supp. at 869.  

Furthermore, Plaintiffs have claimed that fiduciaries paying appropriate 

attention to the Sequoia Fund would have recognized that it was too risky in the 

context of the Plan menu as a whole. Because participants interested in active 

management lacked alternatives, they concentrated Plan assets in the Fund, and 

through it in one highly volatile stock. See supra at 27-29.  

The district court could not properly discount risk to the Plan at the pleading 

stage. As the Fourth Circuit recently explained in assessing whether RJR plan 

fiduciaries acted prudently in divesting from Nabisco stock: 
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The market, in incorporating the tobacco litigation risk 
into the Nabisco stock’s price, could not consider how that 
risk affects the “character” or composition of the Plan, the 
Plan’s “aims,” or the fiduciary’s duty to administer the 
Plan in the interest of the beneficiaries and comply with 
the Plan Documents. See 29 U.S.C. § 1104(a)(1)(B). A 
prudent fiduciary would have considered all of these 
factors. 

Tatum, 855 F.3d at 566. The court recognized that prudent fiduciaries would have 

considered the risk of loss in the context of the plan as a whole: 

[A] prudent fiduciary would have balanced the increased 
risk of loss that the Nabisco Funds brought to the Plan—
risk reflected in the low stock price, but also the risk 
inherent in their lack of diversity within the Plan and the 
Nabisco stock’s high correlation with RJR’s battered 
stock—against the Funds’ likely average returns. 

Id. And the Tatum court concluded that a prudent fiduciary would have decided that 

the expected returns from Nabisco stock did not justify the increased risks to the plan 

given its concentration in Nabisco. Id.  

Because the district court misunderstood Plaintiffs’ theory of liability, it failed 

to evaluate the circumstances of this case altogether. Indeed, what is missing from 

the opinion below is telling: in analyzing whether anything imprudent occurred, the 

court did not consider the composition of the Plan, its aims, or the interests of 

beneficiaries. See ER6-ER11.  
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2. The district court misstated the law of fiduciary liability 

The district court described its task in evaluating whether Plaintiffs had stated 

a claim as follows: 

The Court finds that the more relevant inquiry for 
determining whether the Plan breached its fiduciary duty 
is to examine what representations the Plan made to 
participants about the Sequoia Fund, and whether the Fund 
acted in a way so inconsistent with that description that a 
reasonably prudent investor would have discontinued 
offering the Sequoia Fund as an investment vehicle. 

ER9. The district court thus engaged in a fact-based inquiry not appropriate on a 

motion to dismiss. See infra at 40-44. As explained in this section, it also misstated 

the law of fiduciary liability in two ways. 

First, the district court held that as a matter of law, fiduciaries cannot be held 

liable if they themselves did not affirmatively mislead participants. ER-0009-0010. 

Certainly, plan fiduciaries who affirmatively mislead participants violate ERISA. 

See, e.g., Anweiler v. Am. Elec. Power Serv. Corp., 3 F.3d 986, 991 (7th Cir. 1993) 

(fiduciaries breach duties “if they mislead plan participants”).  

But refraining from fraud does not insulate fiduciaries from liability. As the 

D.C. Circuit has explained, “refraining from imparting misinformation is only part 

of the fiduciary’s duty.” Eddy v. Colonial Life Ins. Co. of Am., 919 F.2d 747, 751 

(D.C. Cir. 1990) (emphasis in original). A fiduciary is required “to do more than 

simply not misinform.” Id. (emphasis in original). She also has “an affirmative 
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obligation to inform—to provide complete and correct material information.” Id. 

(emphasis in original). That proposition is as old as trust law: 

The trustee is free to stand aloof, while others act, if all is 
equitable and fair. He cannot rid himself of the duty to 
warn and to denounce, if there is improvidence or 
oppression, either apparent on the surface, or lurking 
beneath the surface, but visible to his practiced eye. 

Globe Woolen Co. v. Utica Gas & Elec. Co., 121 N.E. 378, 380 (N.Y. 1918) 

(Cardozo, J.); see also id. (“A beneficiary, about to plunge into a ruinous course of 

dealing, may be betrayed by silence as well as by the spoken word.”).  

As relevant here, the obligation of Plan fiduciaries does not turn on what the 

Plan “believed,” ER10, or on whether fiduciaries subjectively knew that the SPD or 

the prospectus inaccurately described the Fund’s strategy. Plaintiffs have not sued 

corporate insiders for misleading the investing public.19 They have sued ERISA 

fiduciaries for failing to monitor the Sequoia Fund as prudent fiduciaries would have 

if they themselves had invested in the Fund, and to provide “complete and correct 

material information” as a result. Defendants’ silence betrayed beneficiaries here. 

Second, the district court held that Defendants escape liability because 

prudent fiduciaries engaged in appropriate monitoring might not have divested from 

the Sequoia Fund. ER9. That is not the law.  

                                           
19 See, e.g., Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 324 

(2007) (inference of scienter must be “cogent and at least and compelling as any 
opposing inference one could draw from the facts alleged” to survive dismissal). 
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Precisely what responsive action is required to satisfy the duty of prudence is 

a question of fact to be resolved at trial. See, e.g., Tibble, 843 F.3d at 1199 (ordering 

trial “on the claim that, regardless of whether there was a significant change in 

circumstances, Edison should have switched . . . fund shares to fulfill its continuing 

duty to monitor the appropriateness of the trust investments”). Here, Plaintiffs have 

identified various other courses of action that prudent fiduciaries could have taken 

to protect participants under the circumstances. ER184 ¶ 5, ER214 ¶ 105; see 

generally supra at 28-29. The district court erred in concluding that only an alleged 

duty to divest is cognizable as a matter of law. 

Moreover, it is well-established that ERISA requires fiduciaries to engage in 

an appropriate decision-making process, regardless of the outcome of that process. 

Under ERISA, a court “focuses not only on the merits of the transaction, but also on 

the thoroughness of the investigation into the merits of the transaction.” Howard, 

100 F.3d at 1488; see also Flanigan v. Gen. Elec. Co., 242 F.3d 78, 86 (2d Cir. 2001) 

(“Court must inquire whether the individual trustees, at the time they engaged in the 

challenged transaction, employed the appropriate methods to investigate the merits 

of the investment and to structure the investment.”); Donovan v. Cunningham, 716 

F.2d 1455, 1467 (5th Cir. 1983) (“[T]he adequacy of a fiduciary’s investigation is to 

be evaluated in light of the ‘character and aims’ of the particular type of plan he 
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serves.”); DiFelice, 497 F.3d at 420 (duty to “engage[] in a reasoned decision making 

process, consistent with that of a ‘prudent man acting in [a] like capacity”). 

Plaintiffs have alleged more than adequate facts giving rise to the inference 

that fiduciaries’ process was flawed. See United Food, 2014 WL 4627904, at *4 

(finding adequate factual support despite lack of direct allegations where complaint 

alleged that bank did not monitor Lehman Note pursuant to purported “hold” 

strategy). Indeed, factual allegations that “tell a plausible story” of failure to monitor 

typically tell a story of inaction. See, e.g., Brotherstone, 2017 WL 2634361, at *9 

(denying summary judgment on failure to monitor claim and inviting fiduciaries to 

“present compelling evidence that they were in fact in full compliance with their 

ERISA fiduciary duties” by independently monitoring plan). 

Whether Defendants’ failure to monitor was harmless cannot be adjudicated 

on a motion to dismiss.20 To the extent that circumstances might justify any decision 

                                           
20 Indeed, some courts have held that failure to monitor is a cognizable breach 

of the duty of prudence “even if adequate monitoring would have resulted in the 
same action (or inaction).” United Food, 2014 WL 4627904, at *4; see also Brannen 
v. First Citizens Bankshares Inc., No. 15-00030, 2016 WL 4499458, at *5 (S.D. Ga. 
Aug. 26, 2016) (same). “One . . . decision may have been based on careless 
imprudence, another may have been based on careful prudence. That the resulting 
loss is the same does not relieve the former of, nor condemn the latter to, liability.” 
Bd. of Trs. of the Operating Eng’rs Pension Trust v. JPMorgan Chase Bank, N.A., 
No. 09-09333, 2013 WL 1234818, at *9 (S.D.N.Y. Mar. 27, 2013); see also Unisys, 
74 F.3d at 434 (prudence analysis “focus[es] on a fiduciary’s conduct in arriving at 
an investment decision, not on its results”). 
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made after an inadequate process, the fiduciary must so prove as a part of its defense. 

Cf. Tatum v. RJR Pension Inv. Comm., 761 F.3d 346, 363 (4th Cir. 2014) (explaining 

fiduciary bears the burden of proof), cert. denied, 135 S. Ct. 2887 (2015) ; U.S. 

Amicus Br., RJR Pension Inv. Comm. v. Tatum, 135 S. Ct. 2887 (No. 14-656), 2015 

WL 3397989, at *9-10 (explaining basic principle that “as between innocent 

beneficiaries and a defaulting fiduciary, the latter should bear the risk of uncertainty 

as to the consequences of its breach of duty”) (citation omitted). 

3. The district court improperly addressed and resolved multiple 
disputes of fact against Plaintiffs 

Instead of accepting plaintiffs’ well-pleaded allegations as true, Iqbal, 556 

U.S. at 678, the district court did the opposite. It resolved critical factual questions 

against Plaintiffs at the pleading stage.  

First, the district court improperly disregarded Plaintiffs’ allegations that 

established industry practices give real meaning to the terms “growth” and “value” 

in the mutual fund context. According to the court: 

[I]nvestors simply use these terms to describe their 
investments; not also to convey their overall investment 
strategy. An investor purchases a stock because he believes 
its share price will grow, and thus represents a good value 
at the time of purchase. It follows that, frequently, no 
deeper meaning can be ascribed to the use of these terms. 

ER9.  
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As alleged in the SAC, the terms “growth” and “value” are commonly used 

shorthand for both individual stocks and mutual funds with certain characteristics. 

See generally supra at 6-8; ER198-ER200 ¶¶ 56-57. They convey both the overall 

strategy and risk profile associated with those investments. ER198-ER200 ¶¶ 56-57. 

With respect to mutual funds, investors rely on the “growth” or “value” descriptor 

to control their level of risk without researching the underlying investments chosen 

by the funds. It would defeat the purpose of mutual funds if investors had to 

investigate each underlying investment in order to evaluate the strategies and risks 

associated with those funds. 

Indeed, if the terms “growth” and “value” are meaningless for mutual funds, 

then the widespread reliance on terms like “domestic value” and “mid-cap growth” 

to categorize mutual funds is unintelligible. See supra at 6, 8; see also, e.g., Tibble 

v. Edison Int’l, No. 07-5359, 2010 WL 2757153, at *33 (C.D. Cal. July 8, 2010) 

(“The Investments Staff determined that the Franklin Fund should be reclassified as 

a mid-cap growth fund for the Plan’s purposes.”), vacated and remanded on other 

grounds, 843 F.3d 1187 (9th Cir. 2016); Halliburton Co. v. Erica P. John Fund, Inc., 

134 S. Ct. 2398, 2411 (2014) (“To be sure, the value investor ‘does not believe that 

the market price accurately reflects public information at the time he transacts’” 

(emphasis in original) (citations omitted)). 

  Case: 17-55726, 11/24/2017, ID: 10666558, DktEntry: 8, Page 50 of 60



42 
175603.9 

Second, the district court wrongly decided that Defendants in fact informed 

participants about the nature of the Sequoia Fund’s investments and the possibility 

that it could concentrate a large portion of its assets in one stock. ER10-ER11. 

According to the court: 

Plan participants were therefore told, and the Plan itself 
believed, that the Sequoia Fund would invest in securities 
of any market capitalization as long as the fund believed 
the stock was undervalued and had the potential for 
growth. In purchasing Valeant, a high-risk, high-reward 
stock that performed very well up until the point that it did 
not, the Sequoia Fund acted entirely consistently with 
disclosures made to Plan participants. 

ER10.21 See also ER11 (“The Second Consolidated Complaint demonstrates that the 

Sequoia Fund’s investment in Valeant was disclosed to Plan participants and the 

investing public.”). 

The court’s reasoning conflicts with the SPD and with Plaintiffs’ well-pleaded 

allegations. As Plaintiffs explained in opposing dismissal, the SPD described the 

Sequoia Fund in value language and set forth the Fund’s standards for selling 

securities. ER62; see supra at 13. The Sequoia Fund did not actually follow those 

                                           
21 The district court’s reference to “securities of any market capitalization” 

again demonstrates its confusion about Plaintiffs’ allegations. Cf. ER10. Market 
capitalization is the value of a company based on its stock price. It has nothing to do 
with the nature of an investment. To the extent the district court meant that 
participants “were told” and “the Plan itself believed” that the Sequoia Fund would 
invest in any stock, its conclusion defies common sense. No one thinks that fund 
managers have carte blanche to invest in anything at any level of concentration. 
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strategies. ER185 ¶ 5(c). Nor does anything in the SPD convey that the Sequoia Fund 

might risk over a quarter of participant investments on one volatile stock.  

At best, the SPD was equivocal. Ignoring the “value” disclosures described 

above, the district court gave dispositive weight to the fact that the SPD twice uses 

the word “growth.” See ER9-ER10. But such boilerplate is common in prospectuses 

of value funds.22 Considering potential growth as one of many factors does not 

render a mutual fund a “growth fund” as that term of art is commonly understood. 

The district court also relied on the sentence: “The Fund is non-diversified.” ER9. 

But the SPD itself elsewhere describes the actively-managed mutual fund options in 

the Plan, including the Sequoia Fund, as diversified. ER139 (“These funds are 

broadly diversified.”).23 

                                           
22 Consider the mission statements of the top “value funds” as ranked by U.S. 

News & World Report. Number one-ranked large-cap domestic value fund Vanguard 
Equity Income Fund explains its investment philosophy as follows: “[S]tock 
selections are based on factors such as valuation, growth, management decisions, 
dividend consistency, price momentum and earnings.” Vanguard Equity Income 
Fund, U.S. News & World Report (2017), https://tinyurl.com/yc9u8ojy (emphasis 
added). Number one-ranked mid-cap domestic value fund American Century NT 
Mid Cap Value Fund explains: “The investment seeks long-term capital growth.” 
American Century NT Mid Cap Value Fund, U.S. News & World Report (2017), 
https://tinyurl.com/y835v5f4 (emphasis added). And number-one ranked small-cap 
domestic value fund Queens Road Small Cap Value Fund explains: “The investment 
seeks long-term capital growth.” Queens Road Small Cap Value Fund, U.S. News 
& World Report (2017), https://tinyurl.com/ya722a8w (emphasis added). 

23 To have legal force, SPDs must be written in plain English readily 
understandable to a lay participant. 29 U.S.C. § 1022. A mishmash of technical 
investing concepts with little explanation and no examples does not suffice. Cf. 29 
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Moreover, the SPD acknowledged that it disclosures were incomplete and 

expressly referred participants to the Fund’s prospectus for more information. ER169 

(“This description is only intended to provide a brief overview of the fund. Read the 

fund’s prospectus for more detailed information about the fund.”).24 That prospectus 

described the Sequoia Fund in unequivocal value terms. See supra at 9. In other 

words, fiduciaries provided admittedly inadequate disclosures, then referred 

participants to a third party that misled them. The district court ignored these salient 

facts. See Schmidt v. Sheet Metal Workers Nat’l Pension Fund, 128 F.3d 541, 548 

(7th Cir. 1997) (“If the written materials [are] inadequate, then the fiduciaries 

themselves must be held responsible for the failure to provide complete and correct 

material information in the event that a nonfiduciary agent provides misleading 

information.”). 

Detailed factual allegations in the SAC show that participants were actually 

misled, and were not aware of the nature of the Fund’s investments or the possibility 

                                           
C.F.R. § 2520.102-20 (SPD will “usually require the limitation or elimination of 
technical jargon . . . the use of clarifying examples and illustrations, [and] the use of 
clear cross-references”).  

24 Indeed, to carefully review a prospectus to learn about its strategy and risks 
may be the most common investment advice.  Securities & Exchange Commission, 
Office of Investor Education & Advocacy, Mutual Funds & ETFs: A Guide for 
Investors at 12 (Dec. 2016), https://tinyurl.com/y97w8er6 (“You can research a 
mutual fund or ETF by reading its prospectus . . . carefully to learn about its 
investment strategy and the potential risks.” 
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that it could become a single-stock fund. See supra at 27-28. ERISA requires 

fiduciaries to provide participants with “complete and correct material information.” 

Eddy, 929 F.2d at 751. Thus the relevant inquiry is: Would a typical Plan participant 

have known that the collapse of a single stock would devastate her retirement 

savings?  

II. At A Minimum, The District Court Should Have Granted Leave To 
Amend 

The district court abused its discretion in denying leave to amend.25 As this 

Court has repeatedly held, the policy that leave to amend be freely given “is ‘to be 

applied with extreme liberality.’” Eminence Capital, 316 F.3d at 1051 (quoting 

Owens v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001)). 

“Dismissal with prejudice and without leave to amend is not appropriate unless it is 

                                           
25 The district court may have been swayed in part by its own dicta, in which it 

raised and incorrectly analyzed the statute of limitations. That issue was not properly 
before the court. Indeed, in the course of briefing two motions to dismiss, 
Defendants—well-represented by counsel—never mentioned it. See ER25-ER30, 
ER77-ER99, ER310-ER325, ER326-ER356. As the Supreme Court has directed in 
a related context, “trial courts must be cautious” about raising affirmative defenses 
sua sponte, “thereby eroding the principle of party presentation so basic to our 
system of adjudication.” Arizona v. California, 530 U.S. 392, 412-13 (2000). The 
court overstepped its bounds in opining on an affirmative defense that Defendants 
did not plead and neither party had briefed.  

In any event, the district court’s analysis and conclusion were mistaken. Compare 
ER11, with Tibble, 135 S. Ct. at 1829 (duty to monitor claim timely within six years); 
ER186 ¶ 10 (class defined as participants whose assets were invested in Sequoia 
Fund from January 1, 2015 through the present). 
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clear on de novo review that the complaint could not be saved by amendment.” 

Eminence Capital, 316 F.3d at 1052.  

In deciding whether to grant leave, relevant considerations include “undue 

delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure 

deficiencies by amendments previously allowed, undue prejudice to the opposing 

party by virtue of allowance of the amendment, [and] futility of amendment.” 

Eminence Capital, 316 F.3d at 1052 (citing Foman v. Davis, 371 U.S. 178, 182 

(1962)). Not all factors are equal, however: “prejudice to the opposing party . . . 

carries the greatest weight.” Eminence Capital, 316 F.3d at 1052; see also Carol 

Gamble Tr. 86 v. E-Rex, Inc., 84 F. App’x 975, 978 (9th Cir. 2004) (same); Howey 

v. United States, 481 F.2d 1187, 1190 (9th Cir.1973) (prejudice as “crucial factor”). 

The district court made no finding that Plan fiduciaries would be prejudiced 

by allowing Plaintiffs to amend the complaint. Cf. ER3-ER12. Nor have Defendants 

argued that they would be. Cf. ER42-ER43, ER98-ER99. And “[a]bsent prejudice, 

or a strong showing of any of the remaining Foman factors, there exists a 

presumption under Rule 15(a) in favor of granting leave to amend.” Eminence 

Capital, 316 F.3d at 1052 (emphasis in original). Nothing in this record overcomes 

that presumption: 

First, contrary to the decision below, one prior amendment is not grounds to 

deny leave. See, e.g., Eminence Capital, 316 F.3d at 1053 (reversing denial of leave 
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to amend where district court observed that plaintiffs had had “three bites at the 

apple”). As in Eminence Capital, this case involves an amendment with substantial 

additional allegations. Compare id., 316 F.3d at 1053 (not “accurate to imply that 

plaintiffs had filed multiple pleadings in an attempt to cure pre-existing 

deficiencies”), with supra at 14. 

Second, there is no basis to conclude that a further amendment would be futile 

here. The opinion below emphasized that Plaintiffs did not identify additional facts 

they would allege. ER11-ER12. Prior to the court’s ruling, however, plaintiffs could 

not address perceived deficiencies in their SAC. Ample extra-record evidence exists 

to support Plaintiffs’ allegations that fiduciaries breached their duty to monitor. And 

amendment would enable Plaintiffs to further clarify that they are not alleging that 

Plan fiduciaries should have realized that Valeant was overpriced. See ER6-ER8 

(mischaracterizing claim as stock-drop theory). 

In short, it is plainly not “clear” that Plaintiffs cannot save their case through 

further amendment. Plaintiffs have proffered serious allegations of misconduct by a 

Plan responsible for over 5 billion dollars in retirement savings with respect to a 

mutual fund managing over a half-billion dollars in Plan assets. Given the stakes, 

Plaintiffs deserve a full opportunity to be heard. 

  

  Case: 17-55726, 11/24/2017, ID: 10666558, DktEntry: 8, Page 56 of 60



48 
175603.9 

CONCLUSION 

 This Court should reverse the order of dismissal and reinstate the SAC. In the 

alternative, the Court should reverse and remand with the direction that Plaintiffs be 

granted leave to amend. 
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STATEMENT OF RELATED CASES 

 There are no known related cases pending in this Court.
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