
O
n Jan. 1, 2003, SB1156 and

AB2596 will take effect. These

bills create and modify Section

1164 of California’s landmark 1975

Agricultural Labor Relations Act. They are

a radical departure from every other state

or federal law regulating private-sector

labor relations in the United States, all of

which are premised on private decision

making as to the terms and conditions of

employment.

The issues raised by Section 1164 are of

interest beyond California agriculture. The

recent labor dispute at West Coast ports and

continuing airline labor disputes have

raised new cries for mandating interest

arbitration on a federal level in certain

industries.

Under Section 1164, either an employer

or a union may request “mandatory

mediation,” and if the parties fail to

resolve their dispute within the 30 days

provided for the mediation, “the mediator

shall file a report with the board that

resolves all of the issues between the parties

and establishes the final terms of a

collective bargaining agreement.” Labor

Code Section 1164(d). Put simply, the

mediation process yields to binding interest

arbitration.

The statute provides procedures for

limited discretionary review by the

Agricultural Labor Relations Board of

portions of a mediator’s report. See Section

1164.3. Judicial review of the board’s final

order is limited to the grounds for reviewing
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arbitration awards. Code of Civil Procedure

Section 1285 et seq.

The statute expressly denies to a

reviewing court authority “to hold a trial

de novo, to take evidence other than as

specified by the California Rules of Court,

or to exercise its independent judgment on

the evidence.” Section 1164.5.

Section 1164 is vulnerable to

constitutional attack on at least two

grounds:

 Due process. In 1925, the Supreme

Court declared unconstitutional — under

the substantive aspect of the Due Process

Clause of the 14th Amendment — a state

law requiring certain private-sector

employers and workers to submit to binding

interest arbitration. See Charles Wolff

Packing Co. v. Court of Indus. Relations,

262 U.S. 522 (1925); 267 U.S. 552 (1925).

While the Wolff Packing decisions have

not been expressly overruled, their

“continuing validity seems questionable in

light of subsequent developments with

respect to the doctrine of freedom of

contract.” See Jean R. Sternlight,

“Rethinking the Constitutionality of the

Supreme Court’s Preference for Binding

Arbitration,” 72 Tul. L. Rev. 1, 38 (1997).

Whether the Wolff Packing holdings

retain any vitality, however, is of little

importance given Section 1164’s failure to

satisfy the procedural due process

guarantees in the federal and California

constitutions. See Bayscene Resident

Negotiators v. Bayscene Mobilehome Park,

15 Cal.App.4th 199 (1993), (mandatory

arbitration statute unconstitutional under

federal and state due process clauses).

As noted in Meachum v. Fano, 427 U.S.

215 (1976), the threshold question in

procedural due process analysis is whether

a constitutionally protected interest is

implicated. There can be no question that

Section 1164 implicates such an interest.

“[T]he arbitrator’s power to write new

contracts for the parties would ... work a

substantial interference with property

rights, under almost any traditional

criterion, in the sense of impinging on

the ‘freedom of contract’ and because of

the consequential effect on the employer’s

resources.” Mount St. Mary’s Hosp. of

Niagara Falls v. Catherwood, 26 N.Y.2d

493 (1970).

Accordingly, Section 1164 can be upheld

only if it provides procedural due process.

It does not. Conspicuously absent from the

statute are the procedural safeguards

customarily considered necessary to ensure

a fair hearing, such as the right to notice, to

present evidence and to judicial review. See

Tex-Cal Land Mgm’t Inc. v. ALRB, 24 Cal.3d

335 (1979); NLRB v. Jones & Laughlin Steel

Corp., 301 U.S. 1 (1937).

It is possible that the board will use its



rule-making authority to provide for such

procedures. Even so, the board is not

authorized to review a mediator’s report on

the basis of noncompliance with such

procedures. See Section 1164.3(a)

(providing only two grounds for board

review).

S
imilarly, noncompliance with

procedural safeguards is not a basis

for judicial review.

In the words of the Bayscene court, “[T]o

find the arbitration provision constitutional,

this court would be required to ... add a

requirement for a trial de novo or judicial

review of the arbitration award for

sufficiency of the evidence.”

A court may not engage in the wholesale

rewriting of a statute in order to preserve its

constitutionality.

 Separation of powers. Section

1164 is an impermissible delegation of

legislative authority to private actors,

violating separation-of-powers principles.

Section 1164 vests a private mediator with

the ability to bind nonconsenting parties.

For example, union employees are not

parties to the mediation and have no right

to challenge the mediator’s determination.

While a majority of the affected employees

will have voted to be represented by the

union, the contract “established” by the

mediator will bind all bargaining unit

employees, including those who voted

against union representation.

The mediator’s ability to bind

nonconsenting parties is a “public” or

legislative function. The fact that the

mediator is not confined to items that are

disputed by the parties bolsters this

conclusion. The mediator must “establish

the final terms of a collective bargaining

agreement.” Particularly if these terms affect

nonparties to the arbitration, the mediator’s

report is tantamount to rule making.

The question then becomes whether the

standards in Section 1164 are sufficient to

avoid invalidation on separation-of-powers

grounds. Although California courts appear

to be more solicitous then federal courts of

the nondelegation doctrine (see, for

example, Allen v. California Bd. of Barber

Examiners, 25 Cal.App.3d 1014 (1972);

State Bd. of Dry Cleaners v. Thrift-D-Lux

Cleaners, 40 Cal.2d 436 (1953)), an

examination of the federal nondelegation

doctrine is instructive.

T
he Supreme Court has announced

a general principle that Congress

may delegate legislative

authority only if it has set forth an

“intelligible principle” to guide the

delegee. See J.W. Hampton Jr. & Co v.

United States, 276 U.S. 394 (1928). In its

history, the court only twice has struck

down federal statutes on nondelegation

grounds. See Panama Refining Co. v. Ryan,

293 U.S. 388 (1935); A.L.A. Schechter

Poultry Corp. v. United States, 295 U.S. 495

(1935).

The continued vitality of the

nondelegation doctrine recently was tested

in Whitman v. American Trucking Ass’ns

Inc., 531 U.S. 457 (2001). Although the

unanimous court did not expressly overrule

the doctrine, many have observed that it

would be difficult for any post-American

Trucking delegation to be struck down on

nondelegation grounds.

However, Section 1164 delegates

binding authority to private mediators and

“delegations to actors traditionally

considered private are more likely to trouble

federal courts than the broadest delegation

to public agencies.” Jody Freeman, “The

Private Role in Public Governance,” 75

N.Y.U. L. Rev. 543, 583 (2000).

Moreover, unlike the statutes in

American Trucking, Section 1164 does not

contain any standards for the mediator or

the board to apply: not “requisite,” “public

interest” or even “fair and equitable.” The

board not only could — but also is required

to — approve contracts established by a

mediator that are not “fair and equitable”

or in the “public interest.”

Of course, the board may promulgate

regulations to guide the mediators. Under

the reasoning of American Trucking,

however, this “would itself be an exercise

of the forbidden legislative authority”

because the board is not legislatively

required to limit its approval to contracts

meeting that standard. Accordingly, Section

1164 must fail on delegation, as well as

procedural due process, grounds.

In view of the clear unconstitutionality

of Section 1164, the question will arise

whether any mandatory interest arbitration

legislation would be constitutional. The

answer seems to be clearly “yes,” provided

that it contained standards and guaranteed

procedural due process by providing for fair

hearings and full judicial review. See, for

example, S1327 (Airline Labor Dispute

Resolution Act, pending in the 107th

Congress).

The problem is that satisfying the

constitutional requirements would destroy

collective bargaining. A labor negotiation

is fundamentally different than an

adjudication or rule making, and the

procedural safeguards for a fair rule-making

proceeding would kill the collective

bargaining that the Agricultural Labor

Relations Act was supposed to promote.

Any attempt to graft direct government

determination of the terms and conditions

of employment onto a law promoting

collective bargaining is bound to fail. The

two cannot be reconciled. Either the graft

will not take, or it will kill the tree.
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