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PRELIMINARY STATEMENT 

This case involves two insurance policies that cover litigation defense costs incurred by 

directors and officers of China North East Petroleum Holding Ltd. (“CNEP”): a $5 million Primary 

Policy and a $5 million Excess Policy.  Defendants underwrote and administer the Excess Policy.  

It is undisputed that plaintiff Chao Jiang, a former director of CNEP, is insured by both policies.  

And it is undisputed that he has incurred more than $8 million in covered litigation defense costs. 

For months, Mr. Jiang has asked Defendants to pay the defense costs that he has incurred 

(and continues to incur) in excess of the $5 million Primary Policy.  Defendants equivocated, then 

refused.  According to Defendants, the Excess Policy has not yet “attached” because only one of 

the two underwriters of the Primary Policy (AIG) has paid its $2.5 million share of the initial $5 

million in defense costs that Mr. Jiang has indisputably incurred.  The other underwriter (Ping An) 

has refused to honor its $2.5 million commitment because of a premium dispute with CNEP. 

When it became clear that Defendants’ position was firm, Mr. Jiang filed an Order to Show 

Cause for Preliminary Injunction, Dkt. No. 25 (Aug. 5, 2014) (the “OSC”) seeking advancement 

of defense costs that he has incurred (and/or continues to incur) in excess of the $5 million Primary 

Policy.  The basis for advancement is simple.  The plain language of the Primary and Excess 

Policies requires advancement of Mr. Jiang’s litigation defense costs pending litigation of the 

parties’ coverage dispute. And without such advancement Mr. Jiang will be irreparably harmed. 

Indeed, earlier today, the District Court for the District of Columbia approved and entered 

a plea agreement between Mr. Jiang and the Department of Justice.  A significant irreparable harm 

that Mr. Jiang feared has already occurred.  What remains for this Court is to prevent exactly the 

same thing from happening again in the SEC Action, which had been stayed pending the resolution 

of the criminal matter.  There is every reason to believe that unless Defendants immediately 
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advance Mr. Jiang’s legal defense costs on an ongoing basis, he will be forced to accept yet another 

plea agreement against his wishes. 

In their Memorandum of Law in Opposition to Plaintiff’s Motion for a Preliminary 

Injunction, Dkt. No. 45 (Sept. 2, 2014) (“Opposition” or “Opp.”), Defendants advance three 

arguments.  As explained below, each of Defendants’ arguments is premised on gross and 

demonstrable misrepresentations of the relevant law and facts.   

The Preliminary Injunction sought by Mr. Jiang should be granted.  

ARGUMENT 

I. Mr. Jiang Has Established a Clear Likelihood of Success. 

In their Opposition, Defendants argue that the Excess Policy has not yet “attached” because 

only one of the two underwriters of the Primary Policy (AIG) has paid its $2.5 million share of the 

$5 million in defense costs that Mr. Jiang has indisputably incurred.  The other underwriter (Ping 

An) has refused to honor its $2.5 million commitment because of a premium dispute with CNEP.  

The refusal of Ping An to pay its $2.5 million obligation, however, does not discharge Defendants’ 

clear obligation to pay litigation defense costs under the terms of the Excess Policy.  See infra 

pages 2–7 (Section I.A.) (“Mr. Jiang Is Likely to Prevail on His Ultimate Coverage Claim”).  In 

any event, Mr. Jiang is unquestionably entitled to advancement of litigation defense costs pending 

the resolution of that coverage dispute.  See infra pages 7–10 (Section I.B.) (“Mr. Jiang Is 

Overwhelmingly Likely to Prevail on His Advancement Claim.”). 

A. Mr. Jiang Is Likely to Prevail on His Ultimate Coverage Claim. 

Defendants assert that the United States Court of Appeals for the Second Circuit recently 

determined that the exhaustion language in the Excess Policy is unambiguous and requires actual 

payment of every dollar of the liability limit.  Opp. at 1 (citing Ali v. Federal Ins. Co., 719 F.3d 83 

(2d Cir. 2013) (“Ali”)).  Defendants also assert that the First Department reached the identical 
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conclusion in Forest Labs., Inc. v. Arch Ins. Co., 984 N.Y.S.2d 361 (1st Dep’t 2014) (“Forest 

Labs”), and that two other federal courts have done the same.  Opp. at 11–13 (citing Citigroup Inc. 

v. Federal Ins. Co., 649 F.3d 367, 373 (5th Cir. 2011) (“Citigroup”); Comerica Inc. v. Zurich Am. 

Ins. Co., 498 F. Supp. 2d 1019, 1022 (E.D. Mich. 2007) (“Comerica”)).  Defendants have 

outrageously mischaracterized the holdings of Ali, Forest Labs, Citigroup, and Comerica. 

In Ali, Federal Insurance Company (a Defendant here) and its attorneys from DLA Piper 

(Defendants’ counsel here) persuaded the Second Circuit to carve out a narrow exception to the 

longstanding rule of Zeig v. Mass. Bonding & Ins. Co., 23 F.2d 665 (2d Cir. 1928) (“Zeig”).  To be 

clear: the Zeig rule permits “exhaust[ion] by payment of claim(s)” without full-dollar payment 

when there is sufficient payment to establish that a loss reaching the full limit of the primary policy 

has occurred.  Zeig, 23 F.2d at 666. 

In Ali, the Second Circuit explicitly upheld Zeig.  Ali, 719 F.3d at 93–94 (explaining 

“important differences” which rendered Zeig inapplicable).  The court conceded, however, that 

“exhausted by payment of claim(s)” may be given a different interpretation under the narrow 

circumstances where full-dollar payment is necessary to deter “settlement manipulation.”  Id. at 

94.  In other words, the Second Circuit held that the language in Zeig does not necessarily mean 

that there is exhaustion whenever there is a settlement for less than the full liability limit of the 

primary policy—not that it always means the opposite, as Defendants now claim. 

Defendants’ citation to the First Department’s three-sentence opinion in Forest Labs is 

similarly misleading.  Cf. Opp. at 11–12.  In Forest Labs, the court relied exclusively on JP Morgan 

Chase & Co. v. Indian Harbor Ins. Co., 98 A.D.3d 18 (1st Dep’t 2012) (“JP Morgan”).  See Forest 

Labs., 984 N.Y.S.2d 361.  But the court in JP Morgan interpreted starkly different language from 

the simple “exhausted by payment of claim(s)” phrase in the Excess Policy.  The relevant provision 
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in JP Morgan provided “that liability for any loss shall attach to [Twin City] only after the primary 

and Underlying Excess Insurers shall have a duly admitted liability and shall have paid the full 

amount of their respective liability.”  98 A.D.3d at 22 (emphasis added).  As the First Department 

explained: 

The Zeig court [] recognized that parties are free to impose any condition precedent 
to liability upon a policy as they choose (id.). Here, Twin City’s attachment 
provision stands apart from the one before the court in Zeig because of its exacting 
requirement that the underlying carriers shall have admitted and paid the full 
amounts of their respective liabilities. For reasons already stated, the attachment 
provisions of the other policies before this Court are also distinguishable from the 
one before the Zeig court. 

 
Id. at 24. 

The United States Court of Appeals for the Fifth Circuit in Citigroup and the United States 

District Court for the Eastern District of Michigan in Comerica likewise interpreted language that 

bears no resemblance to the “exhausted by payment of claim(s)” phrase which applies to Mr. Jiang.  

Indeed, both courts distinguished Zeig on that basis.  Citigroup, 649 F.3d at 371–72 (“In the present 

case, we need not make an Erie guess to determine whether Texas courts would adopt the Zeig rule 

because [the relevant] policies are not ambiguous.”); Comerica, 498 F. Supp. 2d at 1032 (“The 

Zeig court noted that requiring actual payment by the primary insurer itself does not contravene 

public policy. . . .  The contract language here states that is exactly what the party did . . . .”). 

Surely recognizing the importance of Zeig, Defendants next attempt to discredit it.  See 

Opp. at 13–14.  Defendants portray Zeig as a lone case from 1928 with little precedential value.  

See id. at 13, 13 n.5.  As is evident from the above, nothing could be further from the truth.  Not 

only is Zeig “the seminal decision interpreting New York insurance law in this Circuit,” Lexington 

Ins. Co. v. Tokio Marine & Nichido Fire Ins. Co., Ltd., No. 11 Civ. 391(DAB), 2012 WL 1278005, 

at *3 (S.D.N.Y. Mar. 28, 2012), but it is also widely relied upon by federal and state courts across 
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the country interpreting non-New York law. 1   Even courts that ultimately conclude that an 

underlying insurance policy has not been exhausted, like the Citigroup and Comerica courts, cite 

and carefully distinguish Zeig.2   

Indeed, the rule of Zeig is so entrenched that the United States Court of Appeals for the 

Third Circuit predicted that Pennsylvania would adopt it without citing Zeig itself, but only its 

progeny.  See Koppers Co., Inc. v. Aetna Casualty & Ins. Co., 98 F.3d 1440, 1454 (3d Cir. 1996).  

The Third Circuit reasoned: 

[I]f . . . the policyholder settles its claim against that primary insurer for less than 
policy limits, we predict the Pennsylvania Supreme Court would adopt the widely-
followed rule that the policyholder may recover on the excess policy for a proven 
loss to the extent it exceeds the primary policy limits. 
 

Koppers, 98 F.3d at 1454 (emphasis added) (citing Barry R. Ostrager & Thomas R. Newman, 

Handbook on Insurance Coverage Disputes § 13.04, at 575–77 (7th ed. 1994) (citing, inter alia, 

Stargatt v. Fidelity & Casualty Co., 67 F.R.D. 689, 691 (D. Del. 1975) (opining that to require 

insured “actually to collect the full amount of the primary policies . . . in order to ‘exhaust’ that 

                                                 
1 See, e.g., Maximus, Inc. v. Twin City Fire Ins. Co., 856 F. Supp. 2d 797, 801–04 (E.D. Va. 

2012) (explaining and adhering to “well-established principles of insurance contract interpretation 
and the substantial policy considerations articulated by Zeig and its progeny”); Mills Ltd. 
Partnership v. Liberty Mut. Ins. Co., C.A. No. 09C-11-174 FSS, 2010 WL 8250837, at *9 (Del. 
Super. Nov. 5, 2010) (“[T]he court will follow Zeig, Stargatt, HLTH Corp., and Zeig’s other 
progeny” in holding that settlement for less than entire liability triggered excess insurance policy); 
Reliance Ins. Co. v. Transamerica Ins. Co., 826 So.2d 998, 999 (Fla. App. 2001) (“We align 
ourselves with Zeig v. Massachusetts Bonding & Ins. Co., 23 F.2d 665 (2d Cir. 1929), the leading 
case in this area.”); Trinity Homes LLC v. Ohio Casualty Ins. Co., 629 F.3d 653, 659 (7th Cir. 
2010) (citing Zeig to support proposition that “our sister circuits have dealt with similar umbrella 
[insurance] policies, and their holdings lend further support to this interpretation of Cincinnati’s 
policy”). 

2 See, e.g., Lexington Ins. Co. v. Charter Oak Fire Ins. Co., 81 A.3d 903, 909 (Pa Super. 2013) 
(“In our view, the duty to defend is sufficiently different from the duty to indemnify that we 
conclude that Zeig and Koppers are not persuasive.”); Great American Ins. Co. v. Bally Total 
Fitness Holding Corp., No. 06 C 4554, 2010 WL 2542191, at *5 (N.D. Ill. June 22, 2010) (“Unlike 
the policy language in Zeig, the Third Layer Excess Policy’s plain language is not ambiguous 
regarding the manner in which the underlying insurance policies must be exhausted.”). 
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insurance seems unnecessarily stringent”)).  Stargatt, in turn, relies exclusively on Zeig.  See 

Stargatt, 67 F.R.D. at 691 (“I believe the reasoning of the Zeig case is correct, and I am confident 

that the Delaware courts would reach the same result in this case.”). 

Finally, Defendants halfheartedly argue that the facts in this litigation differ from those in 

Zeig because (1) this is a liability insurance case and not a property insurance case, and (2) there 

has been no settlement of the underlying claim here.  Opp. at 14.  Those two observations, however, 

are distinctions without a difference.  Neither has any relevance in a case like this where there is 

no dispute about the loss suffered.  Perhaps more importantly, however, Defendants’ attempt to 

distinguish Zeig actually concedes that the meaning of “exhausted by payment of claim(s)” is 

contextual.  See Opp. at 14 (“[T]he Chubb Excess Policy, like the policy containing the same 

language in Ali, must be read in its context . . . .”) (emphasis added).  That is precisely Mr. Jiang’s 

point: the meaning of the term “exhausted by payment of claim(s)” is not plain on its face, and Mr. 

Jiang must be given the benefit of any ambiguity.  In re WorldCom, Inc. Sec. Litig., 354 F. Supp. 

2d 455, 464 (S.D.N.Y. 2005) (“WorldCom”). 

At the end of the day, Defendants do not (and cannot) dispute the two crucial facts that 

make Zeig and its progeny the applicable precedents here: 

First, Mr. Jiang actually incurred all defense costs that Ping An has failed to pay.  Because 

there is no doubt that Mr. Jiang has incurred $8+ million in defense costs (exceeding the $5 million 

limit of the Primary Policy), Defendants here have “no rational interest in whether the insured 

collected the full amount of the primary policies . . . .”  Zeig, 23 F.2d at 666 (emphasis added). 

Second, Mr. Jiang (and others insureds) reasonably understood and expected that the 

Excess Policy would be triggered without actual payment of every penny owed.  Indeed, Mr. Jiang 

has come forward with extrinsic evidence that Defendants marketed and applied the Excess Policy 
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understanding that it would be triggered by any payment establishing to their satisfaction that a 

loss reaching the full limit of the primary policy has occurred.  See Plaintiff’s Memorandum in 

Support of OSC, Dkt. No. 20, at 13–14, 19–20 (“Pl.’s Mem.”).3 

B. Mr. Jiang Is Overwhelmingly Likely to Prevail on His Advancement Claim. 

Mr. Jiang seeks advancement here, not ultimate coverage.  And on the merits of that issue, 

he is overwhelmingly likely to prevail.  Defendants’ only response is to assert that advancement is 

not required pending the resolution of this coverage dispute because “the face of plaintiff’s 

complaint demonstrates that coverage has not been triggered because the underlying insurance 

limits have not been paid.”  Opp. at 1–2; see also id. at 15.  But such an assertion begs the only 

relevant question: is there a bona fide coverage dispute?  And, of course, there is.  See supra pages 

2–7 (Section I.A.) (“Mr. Jiang Is Likely to Prevail on His Ultimate Coverage Claim”). 

Defendants spend much of the Opposition fighting a straw man.  For example, Defendants 

cite XL Specialty Ins. Co. v. Level Global Investors, L.P., 874 F. Supp. 2d 263, 288 (S.D.N.Y. 2012) 

for the proposition that “[n]o court has ever agreed with Jiang’s argument that an insurer is 

obligated to advance defense costs whenever an insured disputes a denial of coverage . . . .”  Opp. 

at 16.  But Mr. Jiang has never claimed that an insurer must advance defense costs whenever an 

insured disputes a denial of coverage, but rather whenever there is a bona fide coverage dispute.  

See, e.g., Pl.’s Mem. at 13 (citing WorldCom, 354 F. Supp. 2d at 466–67); Pl.’s Mem. at 16 (“Mr. 

Jiang need only show that there is a reasonable probability that he will be entitled to coverage.”). 

Insofar as Defendants actually attempt to establish the absence of a bona fide coverage 

dispute from “the face of plaintiff’s complaint,” it is nothing more than Zeig Denial.  See supra 

                                                 
3 Nonetheless, Defendants repeat their assertion that “exhausted by payment of claim(s)” is 

unambiguous and only open to their interpretation multiple times throughout the remainder of the 
Opposition.  Indeed, many of Defendants’ remaining arguments boil down to bare assertions of 
the validity of that claim.  For convenience, we describe these assertions as “Zeig Denial.” 
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note 3 and accompanying text.  For example, Defendants assert that there is no duty to advance 

because the term triggering coverage (i.e., “exhausted by payment of claim(s)”) can only be 

interpreted their way.  See Opp. at 1 (“Jiang [] ignores the terms of the excess policy, which state 

that only after Chubb China’s coverage is triggered by exhaustion of the underlying insurance do 

the applicable coverage terms apply.”); id. at 15 (“There is no bona fide dispute here because the 

Chubb China policy is evidently not triggered . . . .”); id. at 17 (“Here, the four corners of the 

complaint and the relevant insurance policy demonstrate on their face that excess coverage has not 

been triggered.”).  Defendants’ assertions are nothing more than its litigation position on the 

coverage question. 

To be sure: if this Court ultimately finds that Defendants do not have a coverage obligation 

because their interpretation of “exhaust[ion] by payment of claim(s)” is correct, Mr. Jiang would 

have to reimburse Defendants for any amounts advanced.  But that does not resolve the 

advancement question, which is whether there is a preliminary obligation here that exists 

independently of Mr. Jiang’s right to coverage.   And for the reasons set forth in detail by Mr. 

Jiang, there is unquestionably such a preliminary obligation in this case.  See Pl.’s Mem. at 12–16. 

Indeed, Defendants’ heavy reliance on XL Specialty effectively concedes that a preliminary 

injunction must be granted.  In that case, the court granted a mandatory preliminary injunction 

requiring XL Specialty to advance litigation defense costs pending the resolution of a “credible” 

coverage dispute.  XL Specialty, 874 F. Supp. 2d at 266, 288.  The court held that a preliminary 

injunction should issue because “both parties have articulated colorable textual arguments,” id. at 

284; “[n]either party’s construction is clearly correct or incorrect,” id. at 286; and neither 

construction would “lead[] to an ‘absurd’ or irrational outcome, so as to be inconsistent with the 

parties’ presumed intent,” id.  Here, Mr. Jiang has argued that Defendants must advance his costs 
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pending the resolution of their bona fide coverage dispute, Pl.’s Mem. at 12–13, and he has 

articulated an interpretation of the Excess Policy that is at the very least “colorable,” id. at 16–21.  

Put simply, Mr. Jiang asks for the precise relief that the XL Specialty court expressly sanctioned. 

Finally, Defendants’ assertion that there is no duty to defend under the Excess Policy, see 

Opp. at 17, is nothing more than alternative wording of the same untenable Zeig Denial claim.  

According to Defendants, the cases that Mr. Jiang cites are inapplicable because “[t]hose holdings 

address circumstances in which there is doubt regarding coverage . . . for the claims asserted in the 

underlying litigation.”  Id. (emphasis added).  But the predicate of Defendants’ position (i.e., that 

Mr. Jiang is clearly not covered) is nothing more than a different way of expressing Defendants’ 

litigation position (i.e., that the Excess Policy has not “attached”). 

If Defendants mean to suggest that there is no duty to defend at all under the Excess Policy, 

they must identify some meaningful difference between the duty to defend and the duty to advance.  

But that position is foreclosed by prevailing precedent.  See Nick Nierengarten, The Duty to 

Advance or Reimburse Defense Costs v. the Duty to Defend (Dec. 12, 2012), available at 

http://apps.americanbar.org/litigation/committees/insurance/articles/novdec2012-reimburse-

defense-costs.html (noting that “a clear majority of courts that have addressed the issue treat the 

duty to advance or reimburse defense costs the same way as the duty to defend.”).   

The fundamental and fatal flaw with the core position advanced by Defendants was 

recently summarized by one district court: 

The whole purpose of advancing legal expenses rather than reimbursing them at the 
conclusion of the litigation is that insured organizations may not have the cash on 
hand to finance their own defense.  If the insurer is permitted to look beyond the 
policy and the pleadings to the merits of the claim, the insured is placed in the 
position of choosing between seeking reimbursement at the conclusion of the 
underlying litigation and risking its defense by challenging the insurer in court.  The 
former destroys any value advancement had, and the latter poses the exact same 
risk the eight corners rule seeks to eliminate in duty-to-defend cases.  Accordingly, 
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the Court finds that, for the purposes of this motion, there are no material 
differences between a duty to defend and a duty to advance Defense Expenses. 
 

Julio & Sons Co. v. Travelers Casualty & Surety Co., 591 F. Supp. 2d 651 (S.D.N.Y. 2008). 

II. Mr. Jiang Has Established that Irreparable Harm Will Result If He Is Not Advanced 
Defense Costs.   

Without a preliminary injunction granting the advancement of defense costs, Mr. Jiang 

faces imminent and irreparable harm.  As explained by Mr. Jiang, the reasons are straightforward: 

Defendants’ failure to advance his defense litigation costs jeopardizes Mr. Jiang’s 
ability to adequately defend himself in his parallel criminal and civil proceedings.  
Both the DOJ and SEC Actions require significant resources and expertise to defend 
. . . .  It is impossible to predict how Defendants’ willful failure to honor their 
obligation to defend Mr. Jiang will affect his defense, but the dangers are self-
evident.  First, Gibson Dunn may be forced to withdraw. . . .  Second, the experts, 
interpreters, court reporters, document providers, and other vendors who assist 
Gibson Dunn in carrying out vital litigation tasks may refuse to perform additional 
work until payment for past services is rendered.  Finally, in the worst case, Mr. 
Jiang may succumb to pressure to accept an unfavorable plea bargain to protect 
himself and his family from incurring further defense costs liabilities. 

Pl.’s Mem. at 23. 

In response, Defendants argue that “[t]hese are not ‘actual and imminent’ harms, and they 

are insufficient to justify a finding of irreparable harm,” Opp. at 20, because “Jiang remains 

represented by Gibson Dunn, with four attorneys from that firm identified as active counsel on the 

docket in his criminal trial,” id., and “Gibson Dunn still has an ethical duty to represent Jiang 

‘zealously and diligently within the bounds of the law.’” Id.  But this Court and the First 

Department have explicitly repudiated Defendants’ position.  See, e.g., Dupree v. Scottsdale Ins. 

Co., 947 N.Y.S.2d 428, 429 (N.Y. App. Div. 2012) (“Dupree”). 

In Dupree, a criminal defendant (after waiting without excuse for fourteen months) sought 

a mandatory preliminary injunction ordering his insurer to advance defense costs under a directors 

and officers liability policy.  The insurance company made precisely the same misplaced arguments 

advanced by Defendants here.  Specifically, it argued as follows: 
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[P]laintiff did not even file this action until after the start of trial in USA v. Dupree, 
and fourteen months have gone by since Scottsdale denied coverage.  Plaintiff has 
been defending himself in the criminal action knowing full well that Scottsdale 
disputed coverage.  Plaintiff claims to have incurred over $1 million in unpaid fees 
with an additional nearly $1.8 million of fees incurred and not yet billed.  However, 
Plaintiff’s lawyers in USA v. Dupree have not sought to withdraw and the trial which 
commenced December 5, 2011 and was set for four weeks apparently is nearing 
conclusion.  The issue here is not whether Dupree will be represented at the trial in 
USA v. Dupree, but who ultimately is obligated to pay for that defense.  
 

Brief in Opp. to Pl.’s Mot. for Preliminary Injunction, Dupree v. Scottsdale Ins. Co., Index No. 

653412/2011,  at 14 (Dec. 28, 2011).   

After holding oral argument, Justice Kornreich issued an interim order granting the 

temporary restraining order even though one of the insureds had already been convicted.  See 

Transcript of Jan. 4, 2012 Oral Argument, Dupree v. Scottsdale Ins. Co., Index No. 653412/2011, 

at 2 (“[T]he trial has actually concluded.  On December 30th, the jury returned a verdict and Mr. 

Dupree was convicted on four counts of the indictment.”). The insured still sought advancement 

of costs to pursue his motion to set aside the verdict and litigate sentencing.  See id.  In a written 

opinion, the First Department affirmed, noting that: 

The failure of an insurance company to advance payments covering defense costs 
and fees under a directors and officers liability policy, like the one at issue here, 
constitutes a direct, immediate and irreparable injury, as it would deprive the 
insured of the benefit bargained for through payment of the policy premium. 

Dupree v. Scottsdale Ins. Co., 947 N.Y.S.2d 428, 429 (1st Dep’t 2012) (citations omitted).  Justice 

Thereafter, Justice Kornreich again rejected the position advanced by the insurance company in 

granting the preliminary injunction.  In so doing, she expressly noted: 

Both Mr. Watts and Mr. DuPree would be irreparably harmed were their ongoing 
defense costs not paid since the criminal trial of Mr. Watts is to begin in August and 
the motion to set aside the verdict and sentencing are ongoing in Mr. Dupree’s 
criminal case.  The harm to the insurance company is expenditure of money which 
may or may not be subject to recoupment. 
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Dupree v. Scottsdale Ins. Co., 36 Misc. 3d 1210(A), at *5 (2012).  Here, as in Dupree, Mr. Jiang 

remains to be sentenced in the DOJ Action (on December 11, 2014), and extensive briefing is 

expected before then (with motions due the week before).  But Mr. Jiang’s need for defense costs 

to defend the entirety of the SEC Action as well, which will likely resume in earnest now that Mr. 

Jiang has pled guilty in the parallel criminal proceeding, makes this case far more compelling than 

the facts of Dupree.   

 In their papers (as they did in open court on August 5, 2014), Defendants completely fail 

to mention or respond in any way to Dupree.  Instead, Defendants merely rehash the arguments 

that were expressly rejected by Justice Kornreich and the First Department in that case. 

To be clear: Dupree is not the only relevant authority on point.  Indeed, Defendants’ 

position has repeatedly and consistently been rejected by courts throughout the nation.  See, e.g., 

WorldCom, 354 F. Supp. 2d at 469 (recognizing that “the failure to receive defense costs when 

they are incurred constitutes ‘an immediate and direct injury’” warranting preliminary injunctive 

relief) (citing Wedtech Corp. v. Federal Ins. Co., 740 F. Supp. 214, 221 (S.D.N.Y. 1990)); 

Pendergest-Holt v. Certain Underwriters at Lloyd’s of London, 681 F. Supp. 2d 816, 831–32 (S.D. 

Tex. 2010), aff’d as modified, 600 F.3d 562 (5th Cir. 2010) (“Without the ability to fund an 

adequate defense in such a complex case, Plaintiffs no doubt face irreparable harm.”); American 

Ins. Co. v. Gross, 2005 WL 1048752, at *3 (E.D. Va. May 3, 2005) (“Gross”) (depriving a litigant 

of advancement under an insurance policy satisfied the irreparable harm test for preliminary 

injunctive relief)).  See also XL Specialty, 874 F. Supp. 2d at 272 (collecting cases supporting the 

proposition that “[t]he failure to receive defense costs under a professional liability policy at the 

time they are incurred ‘constitutes an immediate and direct injury’ sufficient to satisfy the 

irreparable harm requirement”) (citing WorldCom, 354 F. Supp. 2d at 469; In re Adelphia 



 

13 
 

Commc’ns Corp., No. 02-41729, 2004 WL 2186582, at *6-7 (S.D.N.Y. Sept. 27, 2004); In re 

Cybermedica, Inc., 280 B.R. 12, 18–19 (Bankr. Ct. D. Mass. 2002); Flood v. ClearOne Commc’ns, 

Inc., No. 08-cv-631, 2009 WL 87006, at *6 (D. Utah Jan. 12, 2009); Gross, No. 05-cv-159, 2005 

WL 1048752, at *4; Emons Indus., Inc. v. Liberty Mutual Ins. Co., 749 F. Supp. 1289, 1293 

(S.D.N.Y. 1990); Nu-Way Envtl., Inc. v. Planet Ins. Co., No. 95-cv-573, 1997 WL 462010, at *2–

3 (S.D.N.Y. Aug. 5, 1997)). 

 With the exception of XL Specialty, which they ignore on irreparable harm, Defendants 

never mention or discuss any of these cases.  Tellingly, Defendants devote less than one page of 

their 26-page Opposition to the position that Mr. Jiang has failed to establish irreparable harm.  See 

Opp. at 20–21.  And in that single page, Defendants not only fail to mention (let alone attempt to 

distinguish) any of the cases discussed above but also fail to cite a single case in support of their 

position.4  The reason is simple.  Their position is indefensible. 

                                                 
 4 Defendants do cite WorldCom for the uncontroversial proposition that “[i]rreparable harm 
must be shown to be actual and imminent, not remote or speculative.”  Opp. at 20 (citing 
WorldCom, 354 F. Supp 2d at 469).  But Defendants do not address the central holding of the 
WorldCom opinion on irreparable harm: “The failure to receive defense costs when they are 
incurred constitutes an immediate and direct injury.  To hold otherwise, would not provide insureds 
with protection from financial harm that insurance policies are presumed to give.”  354 F. Supp. 
2d at 469 (internal quotation marks and citations omitted).  The court explained: 
 

The issues here surmount whether an individual does or does not have sufficient 
funds to pay counsel when confronted with litigation stemming from service as a 
corporate director. . . . The issue here is whether every director protected by a policy 
equivalent to National Union’s is entitled to ongoing payment of defense costs until 
there is a judicial determination that that right does not exist.  Under the terms of 
the National Union policy, and for the reasons set forth here, the answer is yes. 
 

Id. at 470.  Separately, the WorldCom opinion refutes Defendants’ argument that a heightened 
standard applies here because when an insured seeks advancement, “He seeks only part of the 
benefits to which is entitled under the policy . . . .”  Id. at 463.  As the court explained, “If it 
succeeds on the merits, [the insurer] will have no obligation to pay any judgments against [the 
insured], and, as the policy itself recognizes, it has the right to recoup the defense costs.” Id.   
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III.  Defendants’ Forum Selection Argument Is Baseless.  
   

In a final attempt at obfuscation, Defendants suggest in the alternative that the OSC cannot 

be granted because there is a forum selection clause in the Primary Policy that mandates dispute 

resolution in China.  For two reasons, this argument is hard to take seriously. 

1. Defendants cite the wrong provision.  Forum selection is addressed in the Primary 

Policy, but it is addressed in section 5.16, appropriately entitled “Jurisdiction and Governing Law.”  

Primary Policy at 17 (§ 5.16) (emphasis added).  According to this provision: “The parties agree 

to submit to the exclusive jurisdiction of the court of general jurisdiction of the country where the 

policy was issued.”  Id.  This is the only clause that might dictate where litigation may occur 

because it establishes which court has exclusive jurisdiction.  It does not specify China, though it 

would have been easy for the drafters to do so; instead, it vests exclusive jurisdiction in the court 

“of the country where the policy was issued.”  Id. (emphasis added). 

Here, the Primary and Excess Policies were both “issued” in the United States to a Nevada 

Corporation headquartered in New York, the only address listed on the policies.  These policies 

were designed to cover directors and officers faced with United States claims (precisely what Mr. 

Jiang is facing), several types of which are explicitly referenced in the Primary Policy itself.  

Defendants encouraged this result (i.e., the purchasing of its policy by a foreign company) by 

crafting language that would be attractive to customers unwilling to agree to litigate contractual 

disputes in China.  It cannot now retreat from its agreement to litigate in the United States by 

ignoring the relevant provisions of the parties’ agreement and rewriting others. 

Without any mention of the correct provision (section 5.16), Defendants attempt to rely on 

the next provision of the Primary Policy (section 5.17).  See Opp. at 18.  Tellingly, Defendants 

quote only 5 words in total from this 82-word provision.  See Opp. at 5, 18.  The rest of the text 
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they supply is language that they would have preferred the drafters of the Primary Policy to have 

included.  See id.  The reason for their extensive redrafting of the provision is obvious: section 

5.17 does not address the issue of which court the parties must litigate in at all; its sole purpose is 

to give the parties the option to arbitrate.  Defendants suggest that “people’s court” as used in 

section 5.17 means the courts of the People’s Republic of China.  But if that were the parties’ 

intent, it would have been easy to make it clear.  More likely, the phrase “people’s court” was 

intended to refer to the public courts of the “country where the policy was issued.”  See Primary 

Policy at 17 (§ 5.16).  Indeed, Defendants’ reading would render section 5.16 of the Primary Policy 

superfluous and would result in a disharmonious reading of the contract as a whole. 

2. In any event, Defendants’ position is self-defeating.  According to Defendants, the 

forum selection in the Primary Policy only becomes operative “[i]f the Court were to determine 

for any reason that coverage may be triggered under the Chubb Excess Policy.”  Opp. at 18.  But 

any determination by this Court that coverage has been “triggered” necessarily means that 

advancement would be required.  There is no authority or logic for the proposition (implicitly 

advocated by Defendants) that they can litigate coverage by accepting service and appearing in 

this Court, and then (if they lose) require that Mr. Jiang re-litigate the same issues in China.5 

  

                                                 
5 Defendants suggest that it would be logical and fair for this Court to mandate such re-

litigation in China because witnesses and relevant insurance policies allegedly exist there.  Opp. 
at 19–20.  But the present dispute turns on the interpretation of electronic contracts that can be 
accessed anywhere, and Defendants fail to identify how any China-based witnesses could possibly 
be useful to resolving the meaning of the Excess Policy.  
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CONCLUSION 

For the foregoing reasons, Mr. Jiang requests that this Court grant the OSC. 

Dated: New York, New York    STRIS & MAHER LLP 
September 3, 2014 

  By: /s/ Peter K. Stris 
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