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INTRODUCTION 

This lawsuit is brought against Defendants Federal Insurance Company 

(“Federal”) and Chubb Insurance (China) Company Limited (“CICCL”) 

(collectively “Defendants”), two related entities in a multi-billion dollar insurance 

group.  CICCL underwrote a $5 million excess insurance policy (“Excess Policy”) 

that covers litigation defense costs incurred by directors and officers of China 

North East Petroleum Holding Ltd. (“CNEP”) once CNEP’s $5 million primary 

policy (“Primary Policy”) is exhausted.  Mr. Jiang is a former officer of CNEP who 

indisputably was an insured under the Primary and Excess Policies.  

In 2012 and 2013, the U.S. Department of Justice (“DOJ”) and Securities 

and Exchange Commission (“SEC”) sued Plaintiff Chao Jiang for alleged 

misconduct in his capacity as an officer of CNEP (“DOJ Action” and “SEC 

Action”).  When his defense costs pierced the limits of the Primary Policy, Mr. 

Jiang asked Defendants to advance his defense costs under the Excess 

Policy.  Defendants equivocated, then refused. 

On August 5, Mr. Jiang moved the Commercial Division of the Supreme 

Court for a preliminary injunction (“PI”) compelling Defendants to advance his 

defense costs.  On September 5, Justice Jeffrey K. Oing conducted a hearing at 

which he denied the PI.  On September 10, the court’s reporter completed 
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preparation of the hearing transcript, which was uploaded the same day to 

NYSCEF.  Mr. Jiang immediately filed a notice of appeal.   

By this motion, Mr. Jiang seeks a temporary restraining order (“TRO”) and 

PI requiring Defendants to advance his defense costs that are incurred in the DOJ 

and SEC Actions from now until the Court’s resolution of his appeal.  Mr. Jiang 

also seeks expedited briefing and adjudication of the appeal.  Without 

advancement, Mr. Jiang cannot pay his counsel in the DOJ and SEC Actions, 

Gibson Dunn & Crutcher LLP (“Gibson Dunn”), for critical work that must be 

done immediately.  Indeed, Gibson Dunn and its vendors have already accumulated 

over $3 million in unpaid fees since the Primary Policy was exhausted and have 

begun the withdrawal process. 

Mr. Jiang has already suffered immeasurable and irreparable harm.  

Following a six-week trial in the DOJ Action last spring, a jury acquitted Mr. Jiang 

on two criminal counts and a federal district court declared a mistrial on the 

remaining counts.  When the DOJ announced its intention to retry him, Mr. Jiang 

made clear that he wished to defend himself at re-trial.  But Defendants’ failure to 

advance defense costs forced Mr. Jiang to the bargaining table.  On July 28, one of 

two Gibson Dunn partners serving as lead counsel moved to withdraw in the DOJ 

Action.  And on August 28, his motion to withdraw was granted.  Six days later, 

Mr. Jiang pled guilty to failure to devise and maintain internal accounting controls, 
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a crime that carries penalties ranging from probation to 20 years imprisonment, in 

exchange for dismissal of the other counts in the DOJ Action. 

The harm that Mr. Jiang has already suffered pales in comparison to the 

potential consequences if Defendants do not advance now.  Mr. Jiang’s criminal 

sentencing is scheduled for December 11, with motions due the week before.  The 

next 20 years of his life hang on the efficacy of a law firm that is owed millions of 

dollars and whose principal representative has withdrawn.  Meanwhile, the SEC 

has moved to lift the discovery stay that was put in place pending resolution of the 

DOJ Action, and it has already propounded document requests and interrogatories.  

Mr. Jiang faces huge fines and a lifetime ban from serving as an officer or director 

of a publicly traded company if the SEC prevails.  And yet again, he lacks the 

resources necessary to mount an effective defense to such complex charges. 

In order to avoid further irreparable harm, Mr. Jiang respectfully requests 

that the Court enter an immediate TRO and PI ordering advancement of interim 

defense costs as they are incurred in the DOJ and SEC Actions from now until the 

resolution of this appeal.  Mr. Jiang also requests a preference expediting the 

briefing and adjudication of the appeal to facilitate the just resolution of this case. 
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STATEMENT OF THE FACTS 
 

This dispute centers around two insurance policies purchased by CNEP: the 

Primary Policy and the Excess Policy.  See Compl., Dkt. No. 1, Exh.’s. A, B.1  

CNEP is a Nevada corporation headquartered in New York City that (through 

subsidiaries) engaged in oil exploration, drilling, and production in China.  Mr. 

Jiang was one of several CNEP officers covered under both policies.  Compl. ¶ 23.  

The Primary Policy.  The Primary Policy was underwritten by two 

companies, the American International Group, Inc. (“AIG”) and Ping-An Property 

and Casualty Insurance Company of China (“Ping-An”), with each company 

agreeing to be responsible on a pro rata basis for 50 percent of the Policy’s 

aggregate $5 million coverage limit.  Compl. Exh. A at 1 (Schedule).  For purposes 

of this dispute, the Primary Policy has two key features: 

First, the Primary Policy covers litigation defense costs.  Indeed, it explicitly 

defines such costs as losses to the insureds which are covered by the Policy.  See 

id. at 1 (Item 3); id. at  3 (¶ 1.A); id. at 5 (¶ 2.12). 

Second, the Primary Policy expressly requires that defense costs be 

advanced.  Id. at 3, 14.  Indeed, the very first section of the policy (entitled 

                                                           

1  For purposes of this motion, the complaint and its exhibits, two affirmations of Thad A. 
Davis, one affidavit of Mr. Jiang, and a letter to the court below and its exhibits have been 
attached to aid the Court’s review.  All exhibits attached to the complaint (which are cited and 
quoted herein) are, on information and belief, true and correct.  Affirmation of Thad A. Davis 
dated August 4, 2014, Dkt. No. 21 (“Davis Aff.”), ¶ 3. 
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“Insurance Cover”) states that “[s]ubject to the terms and conditions of this policy, 

the insurer shall advance defense costs resulting from any claim before its final 

resolution.”  Id. at 3.2  And Paragraph 5.6 of the policy (entitled “Advancement of 

Costs”) explains the relevant conditions of advancement including the fact that 

[t]he advance payments by the insurer shall be repaid to the insurer by 
the company or the insured, severally according to their respective 
interests, in the event and to the extent that the company or the insured 
shall not be entitled to payment of the loss under the terms and 
conditions of this policy. 

 
Id. at 14 (¶ 5.6).  Thus, if it is ultimately determined that the insured is not covered 

under the policy, the insured must repay the insurer for any costs advanced. 

The Excess Policy.  The Excess Policy was underwritten entirely by CICCL 

which agreed to be responsible for 100 percent of its aggregate $5 million in 

coverage.  Compl. Exh. B (Excess Policy).  

For purposes of this dispute, the most important provision of the Excess 

Policy is Paragraph 1: 

The Company shall provide the Insureds with insurance during the 
Policy Period in excess of the Underlying Insurance. Coverage 
hereunder shall attach only after all such Underlying Insurance has 
been exhausted by payment of claim(s).  Coverage hereunder shall 
then apply in conformance with the terms and conditions of the 
Primary Policy as amended by any more restrictive terms and 
conditions of any other Underlying Insurance, except as otherwise 
provided by this Policy.  In no event shall this Policy grant broader 
coverage than would be provided by the Underlying Insurance. 

 

                                                           

2  Italic terms in quoted text from the Primary Policy are defined terms. 
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Id.3  As there is only one underlying insurance policy (the Primary Policy), the 

term Underlying Insurance refers exclusively to the Primary Policy. 

As Defendants have explained in correspondence to Mr. Jiang’s attorneys, 

the Excess Policy “follows form to the Primary Policy.”  Compl. Exh. C (Letter of 

Roden Tong dated July 21, 2014).  In other words, the Excess Policy incorporates 

all coverage terms of the Primary Policy unless the Excess Policy specifically 

provides otherwise.  And nothing in the Excess Policy alters the definition of the 

following terms in the Primary Policy: “Loss,” “Insured,” “Policy Period,” or 

“Defense Cost.”  See generally Compl. Exh. B (Excess Policy).  Similarly, nothing 

in the Excess Policy purports to limit, change, or otherwise address—in any way—

the “Advancement of Costs” provision in the Primary Policy.  See generally 

Compl. Exh. B (Excess Policy). 

 The Primary Policy Is Triggered.  On November 29, 2012, the SEC named 

Mr. Jiang as a defendant in the SEC Action, a civil securities fraud lawsuit against 

CNEP, its founder, its former president, and two relief defendants in United States 

District Court for the Southern District of New York.  See United States v. Chao 

Jiang, 12-CV-8696 (NRB) (S.D.N.Y.).  The SEC accuses Mr. Jiang of committing 

wrongful acts in his capacity as an officer of CNEP.  Id. 

                                                           

3  Bolded terms in quoted text from the Excess Policy are defined terms. 
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On March 15, 2013, the Federal Bureau of Investigation arrested Mr. Jiang 

on charges of criminal securities law violations.  On May 28, 2013, the DOJ filed 

the DOJ Action, a criminal indictment in United States District Court for the 

District of Columbia naming Mr. Jiang and CNEP’s former president as defendants 

in a securities fraud, conspiracy, and false statements case.  See United States v. 

Chao Jiang, 1:13-CR-00152 (RJL) (D.D.C.).  Like the SEC, the DOJ accused Mr. 

Jiang of committing wrongful acts in his capacity as an officer of CNEP.  Id. 

The Primary Policy Limits Are Exhausted.  The SEC and DOJ Actions 

have proved incredibly costly to defend because they involve complex issues and 

carry high stakes.  To date, Mr. Jiang has incurred defense costs of over $8 million 

for services provided by Gibson Dunn and its third party vendors.  Davis Aff. ¶ 6.  

Of that figure, approximately $6 million is attributable to the DOJ Action and 

approximately $2 million is attributable to the SEC Action.  Id.  Such amounts are 

not atypical for vigorous representation by a leading law firm in similar matters.  In 

the words of a Federal executive: “[Directors and Officers Insurance] Coverage 

can be triggered by a criminal indictment, and . . . defense costs alone can be 

substantial . . . essentially ‘us[ing] up’ the policy.”  Evan Rosenberg, The Best Time 

to Review D&O Coverage? Now, Directors & Boards (2009), available at 

http//chubb.com/journalists/chubb. 
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In defending the DOJ Action alone, Gibson Dunn has undertaken significant 

motion practice, substantial discovery involving tens of thousands of pages of 

documents, and a six-week long criminal jury trial.  Davis Aff. ¶ 9.  At that trial, 

the jury acquitted Mr. Jiang on two counts, and the judge declared a mistrial as to 

the remaining five.  See United States v. Chao Jiang, 1:13-CR-00152 (RJL) 

(D.D.C.).  But success was expensive: the trial itself cost more than $4.5 million.  

Davis Aff. ¶ 6.   

 AIG Advances $2.5 Million; Ping-An Refuses.  Throughout Mr. Jiang’s 

legal battles, CNEP has been financially unable or unwilling to pay his defense 

costs consistent with its obligation to indemnify.  Davis Aff. ¶ 10.  Accordingly, 

AIG advanced Mr. Jiang’s defense costs on a “Side A” basis, meaning that 

although CNEP was primarily obligated to indemnify Mr. Jiang, AIG advanced Mr. 

Jiang’s defense costs (and those of other defendants) up to the limits of its liability.  

See Compl. Exh. M (Email of Peter Critchell dated October 3, 2013).  Such 

conduct complies with the Advancement of Costs provision in the Primary Policy, 

which expressly provides that “In the event and to the extent that the company is 

permitted or required to indemnify the insured but for whatever reason fails to do 

so, the insurer will advance all defense costs to the insured on behalf of the 

company.”  Compl. Exh. A (Primary Policy at 14 ¶ 5.6).  Mr. Jiang understands that 
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the AIG portion of the Primary Policy ($2.5 million) has been fully paid to 

insureds.  Davis Aff. ¶ 7. 

By contrast, Ping-An has refused to honor its obligation to advance litigation 

defense costs.  Davis Aff. ¶ 11.  It is Mr. Jiang’s understanding that Ping-An has 

failed to make payments to any insured under the Primary Policy; Ping-An 

maintains that it has no such obligations because CNEP tendered the policy 

premium a few days late; Ping-An has retained the entirety of CNEP’s allegedly 

“late” premium, and CNEP maintains that Ping-An’s position is baseless.  Id.  The 

conflict between CNEP and Ping-An regarding this issue is as yet unresolved.  Id.  

 Mr. Jiang Requests Advancement from Defendants.  In early March 

2014, with his initial criminal trial set to commence shortly, Mr. Jiang’s legal bills 

neared the $5 million limit of the Primary Policy.  Davis Aff. ¶ 4.  Accordingly, 

Thad Davis, one of Mr. Jiang’s two lead defense attorneys at Gibson Dunn, 

contacted Megan Shao, a Specialty and Casualty Claims Specialist for Defendants.  

On March 5, 2014, Mr. Davis wrote a letter to Ms. Shao informing her that Mr. 

Jiang’s trial on allegations stemming from his CNEP employment was imminent 

and that he expected the Excess Policy to be penetrated shortly.  See Compl. Exh. 

D (Letter of Thad Davis dated March 5, 2014).  Mr. Davis requested “written 

confirmation that Chubb will accept and provide insurance coverage when the 

Underlying Insurance is exhausted . . . .”  Id. 
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Defendants Equivocate and Then Refuse to Advance.  On March 12, 

2014, Mr. Davis spoke with Ms. Shao.  Davis Aff. ¶ 4.  During the call, Ms. Shao 

told Mr. Davis that she was aware of Ping-An’s refusal to honor its Primary Policy 

obligations.  Id.  Ms. Shao confirmed that, nonetheless, CICCL (as required by the 

Excess Policy) would provide coverage to Mr. Jiang for the DOJ and SEC Actions.  

Id.  Indeed, Ms. Shao specifically mentioned that she had “some discretion” in that 

regard.  Id.  She made clear, however, that CICCL would not “drop down” to cover 

the $2.5 million in defense costs not advanced by Ping-An.  Id.4 

Mr. Jiang continued to vigorously defend the DOJ Action on the 

understanding that CICCL would provide coverage once his defense costs 

exceeded the Primary Policy’s limit, as Ms. Shao represented.  Davis Aff. ¶ 13.   

Shortly after Mr. Jiang’s trial concluded, Mr. Davis wrote another letter to 

Ms. Shao.  See Compl. Exh. F (Letter of Thad Davis dated May 8, 2014).  In that 

letter, he informed Ms. Shao that “[b]ased on the enclosed invoices we anticipate 

that Mr. Jiang has now expended legal fees and expenses in an amount in excess of 

$6.5 million U.S. dollars . . . .  This figure means that the Chubb ‘layer’ in the 

CNEP tower has attached, and that roughly $1.5 million or more is now owed 

under your Policy to Mr. Jiang, as Side ‘A’ or other coverage.”  Id. 

                                                           

4 To be clear: Mr. Jiang is not asking (and has never asked) Defendants to “drop down” to 
cover the $2.5 million in defense costs not advanced by Ping-An. 
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 Over the next two months, as Mr. Jiang’s legal bills mounted, Gibson Dunn 

sent a series of letters and emails requesting that CICCL begin advancing Mr. 

Jiang’s defense costs.  Compl. ¶ 64–68.  Some of Gibson Dunn’s communications 

received ambiguous responses from Defendants; others received no response at all.  

Id.  Finally, on July 3, 2014, Ms. Shao wrote a letter to Mr. Davis indicating for the 

first time that Defendants would not advance any of Mr. Jiang’s defense costs 

because Ping-An had not paid its obligations under the primary policy.  See Compl. 

Exh. J (Letter of Megan Shao dated July 3, 2014). 

Mr. Jiang Files This Lawsuit.  After a few weeks of negotiation between 

Gibson Dunn and CICCL proved fruitless, Mr. Jiang retained Stris & Maher LLP 

and filed suit against Defendants in New York State Supreme Court on July 29.  On 

August 5, Mr. Jiang moved the Commercial Division of the Supreme Court for a PI 

compelling Defendants to advance his defense costs.  On September 5, Justice 

Jeffrey K. Oing conducted a hearing at which he denied the PI motion.  On 

September 10, the court’s reporter completed preparation of the hearing transcript, 

which was uploaded the same day to NYSCEF.  Mr. Jiang immediately filed a 

notice of appeal.   
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ARGUMENT 

The test for whether a TRO or PI is warranted is well established under New 

York law.  The court must determine whether Mr. Jiang has satisfied the following 

factors: (1) a likelihood of ultimate success on the merits; (2) a danger of 

irreparable injury in the absence of such an injunction and (3) a balance of equities 

tipping in his favor.  Doe v. Axelrod, 73 N.Y.2d 748, 750 (1988); Grant Co. v. 

Srogi, 52 N.Y.2d 496 (1981).  Each of these three requirements is clearly met here. 

First, Mr. Jiang is overwhelmingly likely to prevail on the merits of his 

advancement claim.  See infra pages 13–19 (Section I).  Mr. Jiang is seeking 

advancement of defense costs under two insurance policies that unquestionably 

promise advancement.  See infra pages 13–14 (Section I.A).  Under well-settled 

law, an insurer must advance litigation defense costs pending any bona fide 

coverage dispute.  See infra pages 14–16 (Section I.B).  And, there is indisputably 

a bona fide coverage dispute here.  See infra pages 16–19 (Section I.C). 

Second, Mr. Jiang will clearly suffer irreparable harm unless this Court 

grants a TRO and PI requiring the advancement of interim defense costs pending 

adjudication of his related appeal.  See infra 19–23 (Section II).  Indeed, 

Defendants’ refusal to advance defense costs has already caused irreparable harm 

to Mr. Jiang.  Id.  On July 28, one of Mr. Jiang’s two primary attorneys moved to 

withdraw from the DOJ Action due to non-payment of legal bills.  Id.  That motion 
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was granted on August 28.  Id.  Six days later, Mr. Jiang—lacking confidence in his 

depleted and unpaid defense team—agreed to resolve the DOJ Action by pleading 

guilty to one count of failure to devise and maintain internal accounting controls.  

Id.  That plea has made the next few weeks a pivotal period.  Id.5 

Finally, the balance of equities tips lopsidedly in favor of Mr. Jiang.  See 

infra pages 23–25 (Section III).   The threats to Mr. Jiang’s freedom, career, and 

immigration status posed by the DOJ and SEC Actions mean that Mr. Jiang has “to 

lose much that is far more consequential [than money], including [his] liberty,”  XL 

Specialty Ins. Co. v. Level Global Investors, L.P., 874 F. Supp. 2d 263, 276 

(S.D.N.Y. 2012).  On the other hand, CICCL “will continue as a viable insurer” no 

matter the outcome.  See id. 

I. Mr. Jiang Is Overwhelmingly Likely to Prevail on the Merits of His 
Advancement Claim.   

A. Mr. Jiang Is Seeking Advancement of Defense Costs Under Two 
Insurance Policies That Clearly Promise Advancement. 

The very first section on page 1 of the Primary Policy (entitled “Insurance 

Cover”) provides that “Subject to the terms and conditions of this policy, the 

insurer shall advance defense costs resulting from any claim before its final 

                                                           

5  On December 11, Mr. Jiang will be sentenced.  Possible sentences range from probation to 
twenty years of incarceration.  There will be opportunities for Mr. Jiang to influence the outcome 
through motion practice, but that will require extensive time and effort from his attorneys.  
Additionally, the government has moved to lift the stay in the SEC Action which was instituted 
pending the outcome of the DOJ Action, so there is an emergent need for the advancement of 
costs in order for Mr. Jiang to effectively defend that matter. 
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resolution.” Compl. Exh. A at 3 (¶ 1) (emphasis added).  And Paragraph 5.6 of the 

Primary Policy (entitled “Advancement of Costs”) explains the relevant conditions 

of advancement.  Id. at 14 (explaining, inter alia, that the insured must repay any 

monies advanced if it is ultimately determined that his defense costs were not 

covered under the policy). 

The Excess Policy (which is only 5 pages) unquestionably incorporates the 

advancement provision of the Primary Policy.  See, e.g., Excess Policy (¶ 1) (“The 

Company shall provide the Insureds with insurance during the Policy Period in 

excess of the Underlying Insurance. . . . Coverage [once attached] shall apply in 

conformance with the terms and conditions of the Primary Policy. . .”).  See also 

Compl. Exh. C (Letter of Roden Tong dated July 21, 2014) (conceding that the 

Excess Policy “follows form to the Primary Policy”). 

B. Under Well-Settled New York Law, an Insurer Must Advance 
Defense Costs Pending Any Bona Fide Coverage Dispute. 

In New York, it is black-letter law that an insurer must immediately advance 

defense costs (on an interim basis) even if the insurer maintains that the insured is 

not covered.  See Federal Ins. Co. v. Kozlowski, 18 A.D.3d 33 (1st Dep’t 2005) 

(“Kozlowski”) (“[I]nsurers are required to make contemporaneous interim 

advances of defense expenses where coverage is disputed . . . .”) (quoting Nat’l 

Union Fire Ins. Co. of Pittsburgh, Pa. v. Ambassador Grp., Inc., 157 A.D.2d 293, 

299 (1st Dep’t 1990)).  As this Court has explained, the duty to advance accrues at 
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the same time as the duty to defend, which “arises whenever the underlying 

complaint alleges facts that fall within the scope of coverage.”  Kozlowski, 18 

A.D.3d at 40 (citing Seaboard Sur. Co. v. Gillette Co., 64 N.Y.2d 304, 310 (N.Y. 

1984).  The reason is simple: 

The whole purpose of advancing legal expenses rather than 

reimbursing them at the conclusion of the litigation is that insured 

organizations may not have the cash on hand to finance their own 

defense.  If the insurer is permitted to look beyond the policy and the 

pleadings to the merits of the claim, the insured is [faced with a 

Hobson’s choice.]  Accordingly . . . there are no material differences 

between a duty to defend and a duty to advance Defense Expenses. 

Julio & Sons Co. v. Travelers Casualty & Surety Co., 591 F. Supp. 2d 651, 659–60 

(S.D.N.Y. 2008). 

This Court recently applied New York’s clearly established advancement law 

in Dupree v. Scottsdale Ins. Co., 96 A.D.3d 546 (2012), a case involving facts 

strikingly similar to those present here.  In approving a temporary restraining order 

mandating advancement, the Dupree Court observed: “The failure of an insurance 

company to advance payments covering defense costs and fees under a directors 

and officers liability policy, like the one at issue here, constitutes a direct, 

immediate and irreparable injury, as it would deprive the insured of the benefit 

bargained for through payment of the policy premium.”  Dupree, 96 A.D.3d at 546 

(citing Wedtech Corp. v. Federal Ins. Co., 740 F.Supp. 214, 221 (S.D.N.Y. 1990); 
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Nu-Way Envtl., Inc. v. Planet Ins. Co., 1997 WL 462010 *3 (S.D.N.Y. Aug. 12, 

1997). 

And to be clear: this Court made expressly recognized that the existence of a 

bona fide coverage dispute did not absolve the insurer of its advancement 

obligation.  In the words of the Dupree Court: “Absent a final adjudication [of no 

coverage because policy exclusions apply], the policy remains in effect and 

defendant is required to pay attorneys’ fees and defense costs, subject to 

recoupment in the event it is ultimately determined that the exclusions apply.”  

Dupree, 96 A.D.3d at 546 (citing Kozlowski, 18 A.D.3d at 42). 

C. There Is Indisputably a Bona Fide Coverage Dispute Here. 

Defendants assert a single argument against coverage.  According to 

Defendants, the Excess Policy has not “attached” (and Mr. Jiang is not entitled to 

any coverage—including advancement of defense costs) because only one 

underwriter of the Primary Policy (AIG) has paid its $2.5 million share of the 

$5 million in defense costs that Mr. Jiang has indisputably incurred.  

Defendants’ position is based on its reading of Paragraph 1 of the Excess 

Policy which states: “[c]overage hereunder shall attach only after such Underlying 

Insurance has been exhausted by payment of claim(s).”  Compl. Exh. B at 2. 

According to Defendants, that phrase requires an insured to collect from the 
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Primary Policy insurers every penny of that policy’s limits before any coverage 

under the Excess Policy is triggered. 

Defendants’ position is directly contrary to more than 80 years of New York 

case law.  For decades, excess insurance contracts have conditioned the triggering 

of coverage on exhaustion of the primary policy by payment of claims.  And the 

seminal case interpreting such language is Zeig v. Mass. Bonding & Ins. Co., 23 

F.2d 665 (2nd Cir. 1928) (holding that the phrase “exhausted in the payment of 

claims to the full amount of the expressed limits of such other insurance” did not 

require that the insured collect the full limits of the primary policy). 

In Zeig, the policyholder suffered a fixed loss of $15,000.  Id. at 665.  For 

reasons having nothing to do with the occurrence or value of that loss, Mr. Zeig 

settled his $15,000 claim with the primary insurer for $6,000.  Id.  The excess 

insurer argued that partial payment of the primary policy limits did not trigger any 

coverage under the excess policy because the excess policy expressly required that 

the primary policy “have been exhausted in the payment of claims to the full 

amount of the expressed limits of such other insurance.”  Id.  The court disagreed. 

Sensibly, the court emphasized that the excess insurer had no rational 

interest in whether the insured collected the full amount of the primary policies, so 

long as the excess insurer was only called upon to pay such portion of the loss as 

was in excess of the limits of those policies.  Id. at 666.  Consequently, it held that 
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because the policyholder could “prove [that his] loss was greater than the amount 

of . . . primary insurance, he was entitled to recover the excess to the extent of the 

policy.”  Id. 

Not only is Zeig “the seminal decision interpreting New York insurance law” 

on this point, Lexington Ins. Co. v. Tokio Marine & Nichido Fire Ins. Co., Ltd., No. 

11 Civ. 391 (DAV), 2012 WL 1278005, at *3 (S.D.N.Y. Mar. 28, 2012), but its 

reasoning is so persuasive that it is widely relied on by federal and state courts 

across the country interpreting non-New York law.  See, e.g., Maximus, Inc. v. Twin 

City Fire Ins. Co., 856 F. Supp. 2d 797, 801–04 (E.D. Va. 2012) (explaining and 

adhering to “well-established principles of insurance contract interpretation and the 

substantial policy considerations articulated by Zeig and its progeny”); Mills Ltd. 

Partnership v. Liberty Mut. Ins. Co., C.A. No. 09C-11-174 FSS, 2010 WL 

8250837, at *9 (Del. Super. Nov. 5, 2010) (“[T]he court will follow Zeig, Stargatt, 

HLTH Corp., and Zeig’s other progeny” in holding that settlement for less than 

entire liability triggered excess insurance policy); Reliance Ins. Co. v. 

Transamerica Ins. Co., 826 So.2d 998, 999 (Fla. App. 2001) (“We align ourselves 

with Zeig v. Massachusetts Bonding & Ins. Co., 23 F.2d 665 (2d Cir. 1929), the 

leading case in this area.”); Trinity Homes LLC v. Ohio Casualty Ins. Co., 629 F.3d 

653, 659 (7th Cir. 2010) (citing Zeig to support proposition that “our sister circuits 
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have dealt with similar umbrella [insurance] policies, and their holdings lend 

further support to this interpretation of Cincinnati’s policy”). 

The upshot is this: for over 80 years, courts interpreting New York law have 

consistently read “exhausted by payment of claims” (and similar language) in 

keeping with the core principle of Zeig: if an insured can prove a loss large enough 

to trigger the excess insurance coverage, the excess insurer must pay unless it can 

demonstrate that it has a “rational interest in whether the insured collected the full 

amount of the primary policies” in that specific instance.  Indeed, the few cases 

that have required full payment of primary policy limits to trigger excess coverage 

always cite and carefully distinguish their facts from Zeig on this precise basis.  

Defendants have not even attempted to explain their rational interest in 

whether Ping-An satisfies its obligations to Mr. Jiang.  To be clear, Plaintiff is not 

asking Defendants to assume any obligation for the unpaid portion of the Primary 

Policy.  As a result of Ping-An’s failure to pay, Mr. Jiang owes $2.5 million to 

Gibson Dunn and the third-party vendors assisting in his defense.  Mr. Jiang 

merely asks that Defendants honor their obligation to pay losses in excess of $5 

million, an obligation completely unaffected by Ping-An’s refusal to pay Mr. Jiang. 

II. Unless This Motion Is Granted, Mr. Jiang Will Continue to Suffer 
Irreparable Harm.   

Mr. Jiang is certain to suffer irreparable harm unless this motion is granted.  

In Dupree, this Court explained that the failure to advance defense costs under a 
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D&O liability policy necessarily “constitutes a direct, immediate and irreparable 

injury, as it would deprive the insured of the benefit bargained for through payment 

of the policy premium.”  Dupree, 96 A.D.3d at 546 (citing Wedtech Corp. v. 

Federal Ins. Co., 740 F.Supp. 214, 221 (SDNY 1990); Nu-Way Envtl., Inc. v. 

Planet Ins. Co., 1997 WL 462010 *3, 1997 U.S. Dist. LEXIS 11884, *9 (SDNY, 

Aug. 12, 1997, No. 95-Civ-573(HB)).  Other courts have unanimously agreed that 

the failure to advance causes per se irreparable harm.  See, e.g., In re WorldCom, 

Inc. Sec. Litig., 354 F. Supp. 2d 455, 469 (S.D.N.Y. 2005) (recognizing that “the 

failure to receive defense costs when they are incurred constitutes ‘an immediate 

and direct injury’” warranting preliminary injunctive relief) (citing Wedtech Corp. 

v. Federal Ins. Co., 740 F. Supp. 214, 221 (S.D.N.Y. 1990); Pendergest-Holt v. 

Certain Underwriters at Lloyd’s of London, 681 F. Supp. 2d 816, 831–32 (S.D. 

Tex. 2010), aff’d as modified, 600 F.3d 562 (5th Cir. 2010) (“Without the ability to 

fund an adequate defense in such a complex case, Plaintiffs no doubt face 

irreparable harm.”); American Ins. Co. v. Gross, 2005 WL 1048752, at *3 (E.D. Va. 

May 3, 2005) (depriving a litigant of advancement under an insurance policy 

satisfied the irreparable harm test for preliminary injunctive relief)); see generally 

XL Specialty, 874 F. Supp. 2d at 272 (collecting cases to support proposition that 

“[t]he failure to receive defense costs under a professional liability policy at the 

time they are incurred ‘constitutes an immediate and direct injury’ sufficient to 
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satisfy the irreparable harm requirement”) (citing, inter alia, In re Adelphia 

Commc’ns Corp., No. 02-41729, 2004 WL 2186582, at *6–7 (S.D.N.Y. Sept. 27, 

2004); In re Cybermedica, Inc., 280 B.R. 12, 18–19 (Bankr. Ct. D. Mass. 2002); 

Flood v. ClearOne Commc’ns, Inc., No. 08-cv-631, 2009 WL 87006, at *6 (D. 

Utah Jan. 12, 2009); Gross, No. 05-cv-159, 2005 WL 1048752, at *4; Emons 

Indus., Inc. v. Liberty Mutual Ins. Co., 749 F. Supp. 1289, 1293 (S.D.N.Y. 1990)). 

This case illustrates why that is the rule.  Without advancement from 

Defendants, Mr. Jiang has been unable to pay the lawyers representing him in 

parallel criminal and civil proceedings—the lawyers who secured his acquittal on 

two counts and a mistrial on the remainder at trial in the DOJ Action—for months.  

Affirmation of Dana Berkowitz (“Berkowitz Aff.”), ¶ 11.  With unpaid invoices 

mounting and no promise of payment in sight, one of Mr. Jiang’s two lead 

attorneys withdrew from the DOJ Action.  Id.  His colleagues promised to follow 

suit absent advancement or a guilty plea: 

If Defendants do not advance as they are required to do, this Court 
does not order them to advance, and Mr. Jiang does not plead guilty, 
the remainder of Gibson Dunn’s attorneys who have appeared in the 
DOJ Action will move Judge Leon to withdraw. 

 
Id. ¶ 12.  Six days later, despite his express wish to defend himself at re-trial, Mr. 

Jiang resolved the DOJ Action by pleading guilty to one count of failure to devise 

and maintain internal accounting controls.  Id. 
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The next few weeks are pivotal to both the DOJ and SEC Actions.  Mr. Jiang 

will be sentenced in the DOJ Action on December 11, with memoranda due 

December 4.  Id. ¶ 13.  Possible sentences range from probation to twenty years of 

incarceration and a $5 million fine.  Id.  There will be opportunities for Mr. Jiang 

to influence the outcome, but that will require extensive time and effort from his 

unpaid and depleted defense team.  As Justice Kornreich found in granting the 

preliminary injunction in Dupree, the harm is immediate and irreparable when 

defense costs are not paid while “sentencing [is] ongoing in [a] criminal case.”  

Dupree v. Scottsdale Ins. Co., 36 Misc. 3d 1210(A), at *5 (2012). 

Moreover, the government has moved to lift the stay of the SEC Action that 

was instituted pending the outcome of the DOJ Action.  Berkowitz Aff. ¶ 14.  The 

court has already allowed the SEC to propound limited document requests and 

interrogatories on Mr. Jiang, with responses due next week.  Id.  Since then, the 

SEC has notified the court of Mr. Jiang’s guilty plea, a precursor to lifting the stay 

entirely.  Id.  

Mr. Jiang faces huge fines and a lifetime ban from serving as an officer or 

director of a publicly traded company if the SEC prevails.  And yet again, he lacks 

the resources necessary to mount an effective defense.  Each day that Defendants 

fail to honor their obligations to advance brings Mr. Jiang closer to an unwanted 

resolution of the SEC Action. 
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III. The Balance of Equities Tips Lopsidedly in Favor of Mr. Jiang. 

Before this insurance dispute came about, Mr. Jiang and the attorneys at 

Gibson Dunn who represented him had met with only success.  After a six week 

criminal trial, Mr. Jiang was acquitted of two charges with a mistrial declared as to 

the remaining five.  Compl. ¶ 12.  Discovery in the SEC Action had been stayed.  

Id. ¶ 43.  

Shortly before Mr. Jiang’s criminal retrial, Defendants informed Mr. Jiang’s 

attorneys that they would not advance Mr. Jiang’s defense costs even though such 

costs unquestionably pierce the Excess Policy that they issued.  See Compl ¶¶ 53–

73.  Defendants’ refusal has one basis: they believe that because one of the insurers 

of the Primary Policy (Ping-An) refused to pay its $2.5 million pro rata share of 

the $5 million Primary Policy, CICCL’s obligations under the Excess Policy never 

came into existence.  As explained above, that position is indefensible. 

Thereafter, one of the two lead attorneys representing Mr. Jiang withdrew in 

the DOJ Action, Berkowitz Aff. ¶ 11, and his colleagues promised to do the same.  

Id. at 12.  As a result, Mr. Jiang entered a plea in the DOJ Action pursuant to which 

he may be incarcerated for up to 20 years and receive a $5 million fine.  Id. ¶ 13.  

The SEC Action is now likely to resume and be litigated with full force by the 

United States government.  Id. ¶ 14.  
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The DOJ and SEC Actions bear real and significant risks for Mr. Jiang 

including a two-decade prison sentence, financial and professional ruin, and the 

loss of his immigration status in the United States.  Mr. Jiang stands “to lose much 

that is far more consequential [than money], including [his] liberty.”  XL Specialty, 

874 F. Supp. 2d at 276.  And his continued inability to defend himself in these 

complex cases stems not from his own misdoing, but rather from Defendants’ 

mistaken interpretation of their insurance policy, one which conflicts with 80 years 

of settled case law. 

CICCL, on the other hand, is part of a multi-billion dollar insurance group 

that is in the business of advancing defense costs and paying insurance benefits; it 

“will continue as a viable insurer” no matter the outcome of this case.  See XL 

Specialty, 874 F. Supp. 2d at 276.  A order requiring immediate advancement of the 

full $5 million Excess Policy limit would not dent its pocketbooks.  Here, however, 

Mr. Jiang seeks far less.  To be clear: Mr. Jiang only seeks such advancement as is 

necessary to pay his defense costs as they are incurred from today until the 

interlocutory appeal of the Decision and Order of the trial court is resolved.  (Mr. 

Jiang also seeks expedited briefing and adjudication of that appeal.)  Thus, 

Defendants are likely to only advance a small fraction of the policy limit.  And 

even if it were ultimately determined that they had no duty to advance or cover Mr. 

Jiang’s claims (a position that is not supported by the facts or the law in this case), 



 

25 

Defendants “could seek to recoup those funds from [Mr. Jiang].”  See id.  See also 

Kozlowski, 18 A.D.3d at 42 (“[I]nsurers are required to make contemporaneous 

interim advances of defense expenses where coverage is disputed, subject to 

recoupment in the event it is ultimately determined no coverage is afforded.”) 

(citation omitted); Compl. Exh. A ¶ 5.6 (authorizing recoupment of advanced costs 

in certain circumstances).  Unlike Defendants, Mr. Jiang has no way to recoup his 

potential losses if his motion is denied. 

The equities further weigh in favor of Mr. Jiang in light of Defendants’ 

substantial delay in resolving this matter.  After surprising Gibson Dunn on the eve 

of Mr. Jiang’s criminal re-trial with their position that coverage has not attached, 

Defendants refused to agree to an expedited briefing schedule on Mr. Jiang’s 

motion for a preliminary injunction in the court below.  Indeed, they were granted 

an entire month to submit a brief in opposition.  During that time, Mr. Jiang was 

forced to accept a plea in the DOJ Action.  Now, Mr. Jiang faces imminent criminal 

sentencing and a resumed SEC Action.  His emergent need for defense costs 

advancement far outweighs any possible prejudice to Defendants.  
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CONCLUSION 

 The Court should grant Mr. Jiang’s motion for a TRO and PI, and expedite 

the briefing and adjudication of this appeal.  
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