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APPROACHING THE LEGAL-WRITING 
PROJECT: UNDERSTANDING THE 
OBJECTIVE OF EVERY DOCUMENT 
 
Perhaps the most critical stage of legal writing takes place before the 
writing even begins.  For every submission, it is always essential to ask 
a simple, but important, question:  What am I trying to accomplish with 
this document?  That question drives the submission’s focus, its 
theories, and (often) its success.  It orients the writer to appreciate the 
audience’s concerns and to craft documents to address what counts—
and to omit what does not.  This short piece discusses the importance of 
understanding the objective and how that concept applies to all forms 
of legal writing. 
 
I. INTRODUCTION 

What am I trying to accomplish with this 
document?  What is my objective?  What interests am I 
trying to advance?  How best can I advance those 
interests?  Who is my audience, and how can I 
convince them to accept my position?  What interests 
or ideas do they consider relevant?  Am I addressing 
those considerations?  How, in short, can I achieve my 
goals with this writing? 

These questions should shape every piece of legal 
writing—every letter to opposing counsel, every filing 
with a court (trial or appellate), and every document 
we submit to advance our interests and objectives.  Yet 
despite being so simple, and so intuitive, these 
questions are too often not asked.  Legal writing is, for 
the most part, a means to an end; we write to achieve 
an outcome.  Clients typically do not ask lawyers to 
craft a brief so it can be hung as art or left on a coffee 
table to impress (suddenly very bored) house guests.  
Legal writing that sets out to accomplish nothing is 
pretty rare.  But legal writing will rarely maximize its 
value unless it is focused, at the outset, exactly on the 
objective of every document. 

This short piece proceeds in two parts.  The first 
part examines a sample of contexts where focusing on 
the objective truly matters—letters to opposing 
counsel; merits briefing (at the appellate level); and 
rehearing petitions (at the circuit level).  The second 
part discusses issues arising on a more generalized 
scale: micro-level considerations that cut across all 
legal writing—and illustrate where writing goes wrong 
by failing to account for a document’s objective. 

The objective of this piece is thus not exhaustive.  
There are few absolute rules, and there are many 
factors to take into account in every type of legal 
writing.  Rather than explore the entire universe of 
pertinent considerations for (say) appellate briefs, this 
highlights a few features of those briefs that underscore 
why, first and foremost, all writers should keep their 
eye on the core objective of every document.  But the 
same principles apply to virtually everything we write: 

if we are constantly asking what we are trying to 
accomplish, in every section of every document, our 
legal writing will have a greater chance of achieving its 
objectives. 

 
II. UNDERSTANDING THE OBJECTIVE OF 

SPECIFIC DOCUMENTS—WHAT ARE WE 
TRYING TO ACCOMPLISH WITH THESE 
SUBMISSIONS? 
Whenever we write anything, we should always 

write for a reason.  Here are examples where it helps to 
ask (as the ultimate lodestar) what we are trying to 
accomplish with every document. 

 
A. Letters To Opposing Counsel 

In virtually any type of legal practice, it is 
necessary to write opposing counsel.  But what are we 
trying to accomplish with these letters?  Are we trying 
to convey information?  Are we trying to convince 
opposing counsel to do something (or refrain from 
doing something)?  Are we trying to create a record to 
later prove exactly how a dispute developed?  Maybe a 
combination of all three? 

The objective should shape the writing, and we 
can accomplish any of these objectives without much 
difficulty: provide the information, explain your 
position (and why it is sound), and outline your 
understanding of the material events.  Pretty 
straightforward.  Yet sometimes the writing drifts away 
from the objective.  How many people, for example, 
have seen letters between counsel that seem designed, 
gratuitously, to antagonize the other side?  To irritate 
or insult them?  To poke them with a stick?  There is 
nothing wrong with firm but professional language that 
directly presses the client’s position.  But in what way 
does hostile language ordinarily advance the client’s 
core objective? 

Suppose a letter is written to convey information.  
Is it necessary to also convey that opposing counsel is 
the devil’s spawn?  If the objective is to convince the 
devil’s spawn to do something, is it more likely or less 
likely that a now-angry person (having read the letter) 
will remain open to being convinced—especially by 
the very person who just made him angry?  Is it more 
or less likely to induce cooperation?  Or say this letter 
is designed to preserve a record on some issue; does 
negative language improve one’s credibility with the 
court?  If we know the document is created for the very 
purpose of placing it in the judicial record—i.e., before 
a judge—is there any reason to include language that 
few lawyers would use openly in a courtroom? 

Maybe these kinds of letters are the byproduct of 
impulse.  For one, it might be easy at times to feel that 
a lawyer represents the other side because the lawyer is 
a horrible person.  But we all know that really isn’t 
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right.  We may have different clients with opposing 
interests, but we are not mortal enemies.  (This is why 
lawyers in the Supreme Court bar, for example, often 
refer to opposing counsel as “my friend” at oral 
argument—the dispute is between clients concerning 
serious issues, not between individual lawyers.  It is 
important to separate the two.)  For another, it is easy 
to forget the guiding rule: what am I trying to 
accomplish with this document?  No matter how badly 
Beelzebub may have irritated you during your last 
encounter, it is still not part of the ordinary objective of 
any letter to insult or belittle opposing counsel.  The 
high road is not only higher (tautology and all), but it 
keeps the focus on what counts—and thus carries a 
better chance of achieving the document’s objective. 

 
B. Merits Briefing 

There are a multitude of outstanding books—yes, 
entire books—on appellate brief-writing.  See, e.g., 
Antonin Scalia & Bryan A. Garner, Making Your 
Case: The Art of Persuading Judges (2008); Federal 
Appellate Practice (Philip Allen Lacovara ed., BNA 
Books 2008).  These volumes are invaluable and this 
short piece makes no attempt to replicate their 
contributions.  But it is possible to highlight a few 
aspects of merits briefing to underscore the importance 
of focusing on the objective of every document. 

1.  Let’s start with the facts.  The fact section is a 
critical section of any appellate brief.  Described with 
broad strokes, it develops the essential background, 
frames the issues, and provides the foundation for how 
the legal rule will apply to a concrete controversy.  By 
presenting the facts in an objective (but strategic) way, 
a party can subtly influence the court while disclosing 
all the information necessary for understanding and 
resolving the dispute. 

So why are some briefs littered with facts that 
have absolutely nothing to do with the questions 
presented—or anything remotely related to what the 
party is trying to accomplish with its filing?  If, for 
example, there were multiple issues at trial, but the 
appeal centers on only one of them, not all the facts 
mentioned below must automatically be repeated on 
appeal.  Indeed, when a party uses space to include 
irrelevant facts, the panel begins to wonder what it 
might be missing—and how those facts are somehow 
connected to the case.  (Otherwise, of course, why 
would the party have put them there?) 

This same principle also guides how the relevant 
facts are briefed.  Many fact sections are written with 
the full, actual date (“March 3, 1999”) of every single 
event, agreement, filing, hearing, everything—without 
once asking whether those dates actually matter.  If the 
dates are irrelevant to the disposition, why include 
them?  No rule compels a precise timeline in every fact 

section—and a detailed timeline is irrelevant to most 
legal issues.  Of course, if the argument involves 
dates—e.g., retroactivity, the statute of limitations, a 
late notice of appeal—then list the dates.  Highlight the 
dates.  Repeat the dates.  But dates can clutter the fact 
section and distract from the issues.  They cause 
readers to wonder whether each date has any 
significance to the dispute.  If dates are immaterial to 
convincing the court—which is the ultimate 
objective—it is perfectly fine to drop them from the 
brief. 

This, finally, reinforces why it is usually a bad 
idea to take the fact section from a motion below—or 
even the court’s ruling on a motion—and reproduce it 
verbatim (often in a horrifying, multipage block quote) 
as the fact section of an appellate brief.  Some passages 
in the brief may not change, but it is pretty rare for the 
same facts, organized the same way, to serve as the 
ideal backdrop for briefs in each setting.  The facts 
should be reworked and reorganized to maximize the 
objective of the immediate dispute, not what made the 
most sense in the past.  And there are good reasons not 
to use extended block quotes anyway, as Chief Judge 
Kozinski once wrote in explaining a terrific way to lose 
an appeal: 

 
Block quotes, by the way, are a must; they 
take up a lot of space but nobody reads them.  
Whenever I see a block quote I figure the 
lawyer had to go to the bathroom and forgot 
to turn off the merge/store function on his 
computer.  Let’s face it, if the block quote 
really had something useful in it, the lawyer 
would have given me a pithy paraphrase. 
 

Hon. Alex Kozinski, The Wrong Stuff, 1992 B.Y.U. L. 
Rev. 325, 329 (1992); see also irony (note block quote 
above). 

Judges are busy.  They read briefs looking for the 
material necessary to decide the case.  There is no rule 
that every detail of every event must be recounted on 
appeal, unless those facts have some helpful 
connection to the issues presented.  The objective of 
the brief is to win on those issues—not on questions 
that mattered before but do not matter now. 

2.  The argument section is obviously central to 
achieving the appeal’s objective.  But it helps to 
remember the panel’s perspective.  Judges at the circuit 
level understand that they are not simply deciding your 
single case; they are instead creating precedent that 
will bind litigants in all related matters.  The rule must 
be sound in principle, workable in practice, and 
necessary to resolve the dispute. 

Yet some advocates craft an appellate brief—
asking the court to decide a broad question of law that 
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will bind future litigants in all types of situations—by 
making, essentially, a jury argument.  A statement of 
why the client is a great guy or what fairness demands 
in his unfortunate situation.  A plea to emotion or 
sympathy may be an important way to sway juries, but 
it is rarely an effective way to sway judges.  In fact, it 
often sends exactly the wrong signal to the panel: if 
you thought law and logic were on your side, you 
would most likely, well, focus on law and logic.  But 
since you must be way behind on what actually counts 
to most judges, you have been forced to appeal to other 
instincts.  This is not a particularly good way to win an 
appeal, but some suggest it is a brilliant way to lose 
one: 

 
When a lawyer resorts to a jury argument on 
appeal, you can just see the judges sit back 
and give a big sigh of relief.  We understand 
that you have to say all these things to keep 
your client happy, but we also understand 
that you know, and we know, and you know 
we know, that your case doesn’t amount to a 
hill of beans, so we can go back there in the 
conference room and flush it with an 
unpublished disposition. 
 

Kozinski, The Wrong Stuff, supra, at 333. 
The same is true for arguments focusing too 

heavily on the other side’s errors.  It is obviously 
important to point out and correct relevant mistakes—
explaining how your opponent miscited key precedent, 
misunderstood doctrine, or distorted record evidence.  
It may even improve your credibility with the court (or 
discount your opponent’s).  But this is not moot court; 
panels rule on the merits, not on lawyering.  Even if the 
other side gets everything wrong, they may still win 
unless you show why your affirmative argument is 
ultimately right.  So while attacking the opponent’s 
submission—objectively and professionally, of 
course—is often an important part of briefing, it should 
not distract from the ultimate goal: convincing the 
panel of the merits of your position.  See, e.g., Federal 
Appellate Practice, supra, at 286, 299-300; Kozinski, 
The Wrong Stuff, supra, at 328 (“So what you want to 
do is salt your brief with plenty of distractions that will 
divert attention from the main issue.  One really good 
way of doing this is to pick a fight with opposing 
counsel. * * *  Pretty soon I f[ind] myself cheering for 
the lawyers and forg[e]t all about the legal issues.”). 

Finally, what about bad facts or bad precedent?  
Should these be acknowledged in the brief?  Some 
parties tuck these away, hoping that no one will find 
them.  It may seem counterintuitive, but that is almost 
always the wrong way to go.  If the precedent is not 
just bad but controlling, we have a responsibility to 

disclose it.  But even aside from any duties of candor, 
unless the lawyer on the other side is a complete 
slouch, he or she will bring these points to the court’s 
attention—or the court will make the discovery on its 
own.  The court will wonder why the points were 
ignored, question our competence and credibility, and 
leave us responding on the defensive. 

Parties gain nothing by ignoring issues that will 
inevitably arise during the course of an appeal—and, in 
fact, lose a critical opening.  A brief is the advocate’s 
primary opportunity to explain her side’s position.  If 
you have anything at all to say about bad facts or bad 
cases, your first opportunity is the best time to do it—
on your own terms, with the ability to put things in 
context, explain away points as immaterial, or explain 
why other considerations are overriding.  Federal 
Appellate Practice, supra, at 307.  The time to climb 
that mountain is not after the other side smiles, pauses 
for dramatic effect, and then smacks you upside the 
head:  “Complete candor in discussing record facts and 
legal authorities is, of course, essential to any brief 
filed in court.  Fess up to weaknesses and then deal 
with them in your argument; don’t wait for the reply 
brief to do so.  As Judge Posner has observed, a 
concession can be a source of strength rather than 
weakness.  It proves that your position holds up under 
fire.”  Stephen Shapiro, Readable Briefs for Busy 
Judges, 29 App. Prac. J., No. 3 (Spring 2010). 

There may be some occasions for not confronting 
certain difficult issues directly, especially when it 
comes to legal theories (as opposed to facts or 
precedent).  “[A]nticipating arguments entails some 
risk, especially if opposing counsel are weak; you may 
put ideas into their heads that they would not otherwise 
discover or articulate coherently.  In general, however, 
an appellate brief that tries to hide from the adversary’s 
best arguments is less effective than one that confronts 
them.”  Andrew L. Frey & Roy T. Englert, Jr., How to 
Write a Good Appellate Brief, Appellate.Net (1994), 
http://www.appellate.net/ articles/gdaplbrf799.asp.  It 
is always good to ask whether the ultimate objective—
convincing the court to accept your position—is 
advanced by pretending that certain flaws do not exist. 

 
C. Rehearing Petitions 

Not even the best lawyers win all the time.  So 
when a panel issues an adverse decision, what about 
rehearing?  What is the objective of a rehearing 
petition?  Is it to reverse the outcome?  To alter the 
rationale?  To limit the decision or (at least) lose in a 
narrower way?  Is your client a repeat player, such as a 
major corporation with a national footprint?  Are you 
trying to manufacture an opportunity for a circuit split, 
or sharpen an existing conflict?  Whatever the ultimate 
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goal, the underlying objective should guide every 
aspect of the petition. 
1. Petition For Panel Rehearing 

If the objective is to correct a factual or legal 
ruling that is demonstrably wrong, panel rehearing is a 
suitable vehicle:  “The petition must state with 
particularity each point of law or fact that the petitioner 
believes the court has overlooked or misapprehended 
and must argue in support of the petition.”  Fed. R. 
App. P. 40(a)(2).  But it is essential to stay focused on 
the objective and how to obtain it.  Some parties 
instinctively repeat essentially verbatim the same 
arguments that failed to persuade the panel the first 
time.  But why would this convince the panel to 
reverse itself?  Unless the judges have lost the original 
copies of the briefs, it is hardly clear how the same 
arguments will make any conceivable difference. 

Because the point is to convince the panel to 
reconsider its disposition, the answer is to think 
originally and target the panel’s reasoning.  Address 
those reasons squarely.  Say something new that the 
panel did not already consider and reject.  Were there 
specific factual errors?  Draw a sharp, clear, and 
precise contrast between the panel’s factual predicates 
and the record.  Were there specific legal errors?  
Highlight considerations that the panel may have 
missed—why the disposition conflicts with other 
decisions, fails logically, overlooks cases or statutory 
clauses, undercuts the larger statutory scheme, defeats 
the legislative purpose, or creates serious 
administrability concerns for agencies or lower courts 
(or regulated parties trying to comply with the law).  
Rather than thinking of how to persuade judges 
generally, think of how to persuade these judges—the 
ones who joined the original disposition.  
Concentrating on that critical objective will focus the 
petition on what counts. 
2. Petition For Rehearing En Banc 

If the initial panel is unlikely to move, parties still 
have the option of seeking rehearing en banc.  The full 
court will be interested to know why the panel decision 
was incorrect, but this new stage brings new 
challenges.  See Fed. R. App. P. 35(a), (b)(1).  The 
petition must convince the court that the matter is so 
exceptionally important that the full court’s attention 
should be devoted to the case.  Judges carefully 
consider the need for securing uniformity, such as 
when cases implicate intra- or inter-circuit conflicts.  
They ask whether the case raises fundamental 
constitutional issues, affects vital statutory schemes, 
implicates national security, or involves important 
industries or institutional interests.  Judges, by contrast, 
are not interested in fact-bound issues unlikely to affect 
anyone except the parties to the dispute.  Because the 
predominant question is whether the issue warrants en-

banc review, the petition should focus on that question, 
and not only whether the initial disposition was correct. 

A rehearing petition is accordingly not a rehashed 
merits brief.  By asking what the petition is trying to 
accomplish—i.e., convincing the court that rehearing is 
warranted, not just that the party’s position is correct—
the petition will maximize the odds of a grant.1 

But even if a grant seems unlikely, there are still 
potentially other reasons to seek rehearing.  Suppose 
you count the votes in the circuit, and it is virtually 
impossible to count to a majority.  But, for example, is 
the case potentially certworthy?  Or are you 
representing a repeat-player who may face this issue in 
other circuits?  If the answer is yes, then a rehearing 
petition may be worth the effort simply to draw a 
dissent from the denial of rehearing.  See, e.g., Ryan 
Davis, 5 Tips for Arguing Your Patent Case at the 
Supreme Court, Law360 (Mar. 28, 2013), at 
http://www.law360.com/articles/428227/print?section=
ip.  A strong dissent can serve as a springboard for a 
cert. petition, or provide a powerful counterpoint when 
the next circuit confronts the issue. 

So the fundamental question, again, is this: what 
are you trying to accomplish with the document?  This 
can dictate what you write and what you submit.  It can 
also dictate whether you submit anything at all.  
Sometimes the game is not worth the candle given the 
odds, or the court is not the right court to press an 
issue, or a narrow, existing loss is not only acceptable 
but preferable to a potentially catastrophic loss upon 
further review.  But if we do file anything, what we file 
should be shaped directly by the underlying objective.2 

                                                 
1 These same considerations apply when parties are seeking 

review in the Supreme Court of the United States.  A 
cert. petition should always focus on the underlying 
goal—convincing the Court that the dispute is one of 
the exceedingly few each term warranting the Court’s 
attention.  The petition thus should not focus on factual 
disputes or case-specific questions, or even why the 
party is ultimately correct.  It should focus on 
considerations like circuit splits, the importance of 
federal questions with nationwide application or 
significance, and the overriding need for national 
uniformity.  See, e.g., Sup. Ct. R. 10. 

2 There is one type of legal writing that this short piece will 
not address—the modern state of legal scholarship.  As 
recently diagnosed by Chief Justice Roberts:  “Pick up a 
copy of any law review that you see, and the first article 
is likely to be, you know, the influence of Immanuel 
Kant on evidentiary approaches in 18th Century 
Bulgaria, or something, which I’m sure was of great 
interest to the academic that wrote it, but isn’t of much 
help to the bar.”  Debra Cassens Weiss, Law Prof 
Responds After Chief Justice Roberts Disses Legal 
Scholarship, ABA Online Journal (Jul. 7, 2011, 5:29 
a.m. CDT), at http://www.abajournal.com/news/article/ 
law_prof_responds_after_chief_justice_roberts_disses_l
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III. UNDERSTANDING THE OBJECTIVE OF 

EVERY DOCUMENT—AND HOW THAT 
UNDERSTANDING SHAPES WHAT WE 
SAY AND HOW WE SAY IT 

By examining every document’s objective, we can 
tell generally what the writing must accomplish to be 
effective.  But we can also tell something about how 
the document itself, on a local level, should be drafted.  
Here are a few examples to illustrate the point. 

 
A. Footnote Citations 

Some legal-writing experts (including Bryan 
Garner, who is otherwise excellent) maintain that 
briefs should not have citations in the text; citations, 
they say, should be confined to footnotes.  Although 
this movement has some traction, this debate should be 
no debate at all—and not just because the best writing 
authorities (e.g., Justice Scalia) say so.  See, e.g., 
Scalia & Garner, Making Your Case, supra, at 132-135 
(the authors debating this issue).  The answer to this 
question should be resolved by simply understanding 
the objective of legal writing. 

What is the point of a brief?  Perhaps a judge 
writing an opinion can drop all citations into footnotes 
because the opinion is the law.  But a litigant’s job is to 
convince the panel what the law is or ought to be—and 
that mission is often driven by existing precedent.  It 
matters whether the language quoted in the body of a 
brief is from an academic (“ho-hum”), a district-court 
decision (“better”), an out-of-circuit decision (“even 
better still”), controlling circuit precedent 
(“fantastic!”), or a binding decision from the Supreme 
Court of the United States (“why didn’t you just say 
so? we’re done here”).  And the year the case was 
decided often matters.  Wouldn’t most judges like to 

 
egal_scholarship/; see also Hon. Alex Kozinski, Who 
Gives a Hoot About Legal Scholarship?, 37 Hous. L. 
Rev. 295, 295 (2000) (“I have been asked to speak on 
the relevance of legal scholarship to the judiciary.  I 
note that whoever came up with the topic did not add 
the qualifier ‘if any,’ which shows a commendable 
degree of confidence.”).  Suffice it to say that some, 
even the skeptics, resist the Chief Justice’s conclusion 
and believe that law-review articles do affect real-world 
legal decisions.  See, e.g., Kozinski, supra, at 295 
(“[l]egal scholarship does matter”); see also David L. 
Schwartz & Lee Petherbridge, The Use of Legal 
Scholarship by the Federal Courts of Appeals: An 
Empirical Study, 96 Cornell L. Rev. 1345, 1345 (2011).  
But perhaps the real question is this: what is the point of 
legal scholarship?  Not every article is written to 
influence a court.  Some articles have their sights on the 
legislature; others on fellow academics in a purist’s 
pursuit.  But whatever its purpose, the article should be 
shaped by its author’s ultimate objective. 

know that your best Commerce Clause decision was 
issued during the Lochner era?  Or whether it pre-dated 
the Court’s jurisprudential developments on standing, 
implied rights of action, or the exclusionary rule?  Or 
whether a case, say, is decades old and construed a 
statute that has since been amended?  If the controlling 
circuit issued the decision yesterday, the reader may 
feel more comfortable believing immediately that it 
reflects current thinking on the legal question.  And 
everything the reader needs to know is immediately 
clear by merely glancing at the citation. 

So why would anyone cram all that useful 
information into a footnote?  If the hope is to simulate 
the experience of watching ping-pong (look up, look 
down, look up, look down, look up, look down), then it 
makes perfectly good sense.  But for those not looking 
to induce nausea, textual citations are the way to go.  
Nor does the “footnote” technique really make prose 
more readable; anyone with a legal education is trained 
to skim over the volume and page numbers in a citation 
without missing a beat.  But few are trained to switch 
rapidly between text and footnotes (without losing their 
place) to have any idea whether a proposition has 
meaningful support.  The objective is to convince the 
court about legal propositions, and legal propositions 
are largely driven by precedent.  Briefs that 
deliberately make that precedent harder to find do not 
obviously advance the ultimate objective. 

 
B. Reproducing Statutory Text In Cases Involving 

Statutory Construction 
If you have an issue that turns on statutory 

construction, what better way to convince the judge 
that your reading is correct—and that you are not 
afraid of what the text actually says—than by 
reproducing that text near the outset?  A court must 
understand what it is construing before it can construe 
anything.  Yet countless briefs go on for pages and 
pages without ever quoting the language of the statute 
at issue.   If the goal is to undermine your position, 
then omitting the statutory text is a terrific strategy:  
“[L]et’s say you have such an excellent case that 
despite all of this, you are still likely to win, if only the 
judges read the relevant statutory language.  Well 
that’s easy:  Don’t quote the language; don’t append it 
to your brief.  In fact, don’t even cite it.”  Kozinski, 
The Wrong Stuff, supra, at 329. 

It means little to insist that a construction is 
supported by the plain text and statutory structure if the 
reader has no clue what the text is or where it sits in the 
statutory context.  If the objective is to show our 
reading is correct, we know our task is to show what 
the statute says and why our interpretation is sound.  
Asking that simple question suggests putting the 
statute’s language early enough in the brief that the 
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court is not left to assemble a puzzle without any of the 
pieces.  Justice Scalia recently expressed the Court’s 
frustration when parties fail to reproduce the statutory 
text: 

Why isn’t [the statutory text] in your brief?  I 
mean, it’s what your brief’s about.  Why isn’t 
it in the appendix to your brief?  It’s also not 
in the appendix to the Government’s brief.  
It’s also not in an appendix to the State’s 
brief.  I have to go back to the—to the 
petition to get it.  I mean, it’s what we’re 
talking about here.  I don’t understand why 
the text is not—is not in your brief * * * . 

Oral Arg. Tr., Gonzalez v. Thaler, No. 10-895 (U.S.), 
at 26. 

 
C. Drafting Documents That Are Concise, And 

Possibly Short 
“If I had more time, I would have written a 

shorter letter.”—Marcus T. Cicero. 
“If you want me to give you a two-hour 

presentation, I am ready today.  If you want only a 
five-minute speech, it will take me two weeks to 
prepare.”—Mark Twain. 

It is a common theme in most writing, and legal 
writing is no exception, that shorter is better.  That is 
true as far as it goes.  Judges, law clerks, lawyers, 
clients—these are all busy people, and a document that 
takes less time to consume (and yet still makes exactly 
the right points) is more effective than a bloated 
document.  And a document that is too long risks 
losing the audience’s attention before key points are 
made.  So more words and more pages often does less 
to accomplish a document’s objective. 

But it is also important not to confuse two 
concepts here: the true goal is not a short document but 
a concise document.   The object is to say exactly what 
needs to be said without saying more.  Andrew L. Frey 
& Roy T. Englert, Jr., How to Write a Good Appellate 
Brief, Appellate.Net (1994), http://www.appellate.net/ 
articles/gdaplbrf799.asp.  We could always make any 
brief shorter by dropping important issues or omitting 
the legal reasoning.  Those documents would assuredly 
be shorter, yet assuredly less effective. 

But what are we trying to accomplish with the 
document?  Once we have identified what we need to 
say, we should strive to say it as concisely as possible.  
The length should be dictated by need:  “Recall what 
Lincoln said about how long a horse’s legs should be: 
long enough to reach the ground.”  Ibid.  Once we have 
written what we need (and not a word more or less), 
the writing should—stop. 


	I. INTRODUCTION
	II. UNDERSTANDING THE OBJECTIVE OF SPECIFIC DOCUMENTS—WHAT ARE WE TRYING TO ACCOMPLISH WITH THESE SUBMISSIONS?
	A. Letters To Opposing Counsel
	B. Merits Briefing
	C. Rehearing Petitions
	1. Petition For Panel Rehearing
	2. Petition For Rehearing En Banc


	III. UNDERSTANDING THE OBJECTIVE OF EVERY DOCUMENT—AND HOW THAT UNDERSTANDING SHAPES WHAT WE SAY AND HOW WE SAY IT
	A. Footnote Citations
	B. Reproducing Statutory Text In Cases Involving Statutory Construction
	C. Drafting Documents That Are Concise, And Possibly Short




